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DRIVER v. DRIVER. 

42307.5
Opinion delivered- September 25, 1933: 

WILLs oorTgraucrioN.- The cardinal rule' of : testamentary con 
struction is to- agcertain the intent of the testator and give effect 

• to- it, unless the : teStator attenipts . to accomplish a purpose or, to 
make a' disposition contrary, to some rule of law or, .public policy, 

2. WELLS7-7EFFECT OF CODICIL.—While generally a will and codicil are 
regarded 'as a single instrument for the purpose of deterniining 
the testamentary intention, they will not be ao regai:ded if a mani-:' 
fest intention requires a different construction. -•-! 	 • 

3. WILLS—CONSTRUCTION:OF CODICIL.—Construction of the proVisions 
in a will and :codicil may, be different from that which r may be 

given to the same provisions in a will, .since the mere making of 
a codicil raises an inference of a Change of intention. . 
WILLs coNsntocrio'N OF coracth. When a Will and 'codicil' are 
inconsistent, the codicil is given preeedehce. - 
WilLs—nicoNsIsrEivr comcm.=The -revocation by a• cOdicil of a 

- gift in a will extends only so , far as the will is inconsistentwith 
the codicil.	 • , 

6. WILLS—INCONSISTENT coomm.A codicil creating a spendthrift 
: truat held an implied revoCation Of -a ProvisiOn 'in'a' 

• land in fee SiMple, • althoUgh the codicil did not eXpresslY revoke 
, the devise:	 •	 .	 •. .	 . 

7. WII4z—c0Nsruum0x.- The -word flake," in a codicil providing 
that a trustee should take the -testator's, property and manage it 
free from control of the testatOr'a children, held to mean that.the • 
'trustee shduld assume owrieiship,  as trUstee. . 

• - t •	 - -	 -
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S. EXECUTIONTRUST ESTATE.—Lanci devised to a ti•ustee of a spend-
thrift trust in trust for a debtor cannot be sold under execution 
against the debtor. 

Appeal from Mississippi Chancery- Court, .0hicka-
sawba District ; J. F. Gautney, Chancellor ; affirmed. 

James G. Coston and J. T. Coston, for appellant. 
L. C. B. Yowng and A:F. Barham, for appellee. 
MEHAFFY, J. The aptiellant; Janicd V. 'Driver*, Was 

the former wife of the appellee, Williath Walter Driver. 
She was granted a divorce from him in Xpril, 1929; in 
Missouri, where she resided at that time. -	_- 

She thereafter brought suit against hina in the chan-
cery court of Mississippi County, Arkansas, for support 
and maintenance of their child, and the court found that 
Janice V. Driver had expended $2,138 for the mainten-
ance and support of the child, and that William Walter 
Driver had expended $35 for the same purpose. 

A decree was rendered in favor of Janice V. Driver 
against , William Walter Driver for the slim of $1,069, 
but the court dismissed without prejudice her complaint 
for future maintenance.. An attachment had been issued, 
and this was dissolved without prejudice. Thereafter 
an execution was issued on the decree and le'vied On all 
the interest of Driver in and to *Certain koperty de-
scribed in the decree.	 . . 

This action was brought by William Walter Driver 
and C. C. Bowen, trustee, against the sheriff and Janice 
V. Driver to enjoin the sale under execution. 

The contention of the appellees in this case is that the 
title to the property is vested in Bowen as trustee, and 
that Driver has no interest in it subject to execution. 

- It was alleged by appellees in their complaint that -
Abner Driver, father of appellee Driver, made a -will 
before his death bequeathing to the said appellee Driver 
the land . in controversy ; that the will , crdated a spend- 
thrift trust with the said C. C. Bowen as trustee bolding - 
title to and absolute control and possession of all the 
property bequeathed by Abner Driver to the- appellee 
Driver ; that the court held in the decree in favor of ap-
pellant for $1,069 ; that this property was not the prop-
erty of William Walter Driver and not subject to be sold
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for the payment of his debts ; that, notwithstanding this 
holding of the court, appellant caused execution to be is-
sued and served by the sheriff of Mississippi 'County, and 
that the lands were advertised as the property of 'appel-
lee DriVer. It was alleged that Driver had no title and 
no interest subject to sale for the payment of said judg-
ment or any . part thereof. " 

A temporary restraining order was issued. Appel-
lants filed demurrer to the complaint, and thereafter the 
appellees filed an amendment to their complaint alleging 
that the court held in the former suit that the title to the 
property attached was not in a position that it can be 
reached by the 'process of that court,. and hence on that 
gronnd the "attachment was dissolved. Sale Was made 
under the execution. Appellants filed • answer to the 
amended complaint. 

The court rendered a decree finding that the title to 
the land was in C. C: Bowen as trustee and not subject to 
sale under execution for the debts of said Driver ; that 
the sale ' was void and constituted a cloud on appellee's 
title. ; that the sale should be vacated and a permanent in-
junction issued'. 

The eighth paragraph of the will of Abner Driver is 
as follows : 
' "I give and devise to my, son, William Walter 
Driver, and to his heirs the following real estate: East 
one-half of the southeast quarter of Section 23, township 
15 north, range 10 east, containing 80 acres, northwest 
quarter of the southeast quarter of section 23, township 
15 north, range 10 east, containing 40 acres and that part 
of the southeast quarter of the northeast quarter . of sec-
tion 23', township 15 north,'range 10 east, lying south of 
the county' road containing 25 acres more or less and 
known as the Allen, L. M. Richardson and M. N. Gowan 
and Tom Ray tracts. All debts owed to me by the 'ten-
ants on the lands set aPart to William Walter DAver at 
the time of my decease shall go to the said William. 
Walter Driver." 

_  
'
Thereafter Abner Driver made. Codicil No. 2 to his 

last will and testament, which reads as follows : "I ap-
point, designate and name C. C. Bowen as trustee fbr
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my sou, Cooper Driver, to take, have., hold, manage, care 
for and keep all and Singular the property herein willed 
to Cooper Driver, or that may descend to or be inherited 
by him from my estate; to keep the same for and during 
the natural life of said Cooper Driver free from his 
control, supervision or management. 

"And I hereby constitute, designate and appoint 
C. C. Bowen as trustee fbr my son., William Walter 
Dri'ver and my daughter, Ruth Driver Florida, respec-
tively ; to take, receive, manage and control all and singu-
lar the property herein devised to each of them, and all 
other property received and inherited by them from my 
estate ; to keep and control the said property until my 
said children arrive respectively at the age of 35 years, 
at which time my said trustee is to give to each of said 
children, respectively, one-half of his or her property 
so had, held or received by him and not otherwise dis-
posed of, for his or her necessities during said time by 
my said trustee. It being my intention to put the said 
property in trust, free from the control of my said,three 
children, free from any debts, contracts or obligations 
they may have made or may hereafter make. And it is 
my intention and desire that the residue and remaining 
one-half of said estate so willed to my two children, 
William Walter Driver and Ruth Driver Florida, re-
spectively, shall. be and remain in trusf for and during 
the period of their natural lives. 

"It is my desire that, in case of the death, resigna-
tion, incapacity or refusal of the said C. C. Bowen to act 
as trustee for my ° said children or any of them, that the 
chancery judge of this chancery district shall appoint 
some discreet, suitable person to act in the room and 
stead of said C. C. Bowen, and it is my desire that the 
said C. C. Bowen shall serve in the capacity of such, 
trustee without bond, but that any successor to said C. C. 
Bowen *shall be 'required by the judge so appointing him 
to give bond in sufficient sum to protect the property so 
passing into his hands.	 . 

• "And I will and desire that my said trustee, C. C. 
Bowen, or any successor he may have as herein provided 
for shall have full power to manage, control, collect rents,
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pay taxes'and sell and conveY by SUfficient deeds any and 
all property-conveyed by this will to any of my said Chil-
dren, at any time he deems for their advantage and to 
invest the proceeds therefrOm frOm time to time in such 
property or* securities as he deems to their advantage 
and to their best- interest, protection and security. 

"And my. said trustee, C. C. BoWen, and his suc-. 
cessOr or suceesSors in this trust iS directed to pay 'fo 
each of my said three children any part or all of the 
income from the respective propertY belonging fo each 
for hi.S . or her sUppOrt duririg the time of this trust, and, 
if at any time in his jUdgment it beconaes necessary to 
use part of the property beYond the income that he may 
sell and dispOse Of Such part as he 'deems best and pay 
and deliver the prOceeds or a Suitable part thereof to 
any srich child .or children. 

"And I will arid deSire that should any one of my , 
three'Said children, Cooper Driver, Williani Walter 
Driver and Ruth Driver Florida, die without heirs .of 
their body lawfully begotten that all and singular •of 
the property willed and devised and bequeathed to each 
or any of them so dying without issue, shall revert to 
and become a part of my estate and be Classed as a 
residuary part thereof and descend fo my wife, M. E. 
Driver, if then living and if not living, then to my chil-
dren then liVing, in equal parts and to the heirs of such 
children as may. haV6 dw:; per Stirpes:and not per Capita. 

"It is my will and 'desire that any property real, 
fiersOnal or naixed,r not devised ariddisposedof in my *ill, 
shall 'descend' to arid heeerne; the alasolUte-prOjaerty of' 
wife, M. E. Driver."	.	' 

The first questien for ,us to determine is whether 
paragraph eight of the Original'ivin, copied aboVe, is re-- 

yoked by the Codicil. _ ' 
"The cardinal rule of testanientary constructiOn 

is to ascertain the intent of the testatOr and give effect 
to it, -Unless the . teStator attemPts to adcomplish a pur-
pose, or to - make a_ dispOsition contrary to some rule of 
law. or public policy. 'All rules of ConstructiOn, dre*.de! 
Signed .to , aseertain and. give effect. t6 the , intention of

	

the testator." 28 R. C.	 v: Ekivis, 185
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Ark. 159, 46 S. W. (2d) 649; Fine v. McGowan, 186 Ark. 
1035, 57 S. W. (2d) 565; Union Trust Co. v. Madigait, 183 
Ark. 159, 35 S. W. (2d) $49; First Nat. Bank of Ft. Smith 
v. Marre, 183 Ark. 699, 38 S. W. (2d) 14. 

The general rule is that a will and codicil are to be 
regarded as a single and entire instrument for the pur-
pose of determining the testamentary intention and dis-
position of the testator, and both instruments together 
will be construed as if they had been executed . at the 
time of the making of the codicil. They will not, however, 
be considered as a single instrument where a manifest 
intention requires otherwise. The construction of the 
provisions contained in a will and codicil 'may be dif-
ferent from that which may be given to the same provi-
sions all embodied in a will. This is due to the fact that 
the mere making of a codicil gives rise to the inference 
of a change in intention, and such an inference does not 
arise in the case of a will standing by itself. • hen a 
will and codicil are inconsistent in their provisions, the 
codicil, being the last expression of the testator's de-
sires, is to be given precedence. 

A revocation by a codicil of a gift in the will, ex-
tends only so far as the will is inconsistent with the 
codicil. 28 R. C. L. 199. 

By the original will William Walter Driver was 
given the property described in the decree in fee simple. 
The codicil, which is set out above, is clearly inconsistent 
with paragraph eight of the original will. The codicil 
appoints Bowen as .trustee and directs him to take, re-
ceive, manage and control the property, bequeathed to 
William Walter Driver in the original will, and the tes-, 
tator says in the codicil that it is his intention to put the 
said property in trust free from the control of his chil-
dren, and free from debts, contracts, or obligations that 
they may .have made, or may hereafter make. He also 
says in the codicil that Bowen, the trustee, shall have full 
power to manage, control, collect rents, pay taxes, and 
sell and convey by sufficient deeds any and all protlerty 
conveyed by his will at any time that he, the trustee, 
deems for their advantage. - The codicil also provides 
that, if one of the children die without heirs of their body,



ARK.]	 DRIVER V. DRIVER.	 881 

all the property devised and bequeathed to them shall 
revert to and become a part of his estate, etc. 

While it 'is not stated expressly in the codicil that 
it is the intention of the testator to revoke paragraph 
eight of the original will, yet we think that such inten-
tion is manifest from the codicil and the language used 
therein. 

The word "take," in the sense used in the codicil, evi-
dently means to take as trustee, as -owner. One is said 
to take an estate by descent, or by purchase. It means 
to lay hold of, to seize, to deprive one of possession of, 
to assume ownership. City of Durham v. Wright, 190 
N. C. 568, 130 S. E. 161. 

Our Constitution provides that private properfy 
shall not be taken, appropriated or damaged for public 
use, without just compensation therefor. Taken,, as used 
in the Constitution, means to deprive the owner of the 
property, to seize it, and assume ownership. 

We think the word "take" as used in the codicil, 
means the same thing, and that it was the intention of 
the testator that Bowen, the trustee, should take the 
property just as Driver himself would have taken it 
under paragraph eight if the codicil had not been exe-
cuted. When the entire codicil is read, it seems clear to 
us that the testator intended to revoke paragraph eight 
when he executed the codicil. He refers in the codicil to 
the property willed to his children, but he evidently 
means the property bequeathed in the original will. 

Appellant argues that the.case of Bowlin v. Citizens' 
Bank ee Trust Co., 131 Ark. 97, 198 S. W. 288, is riot in 
point because the property in that case was bequeathed 
direct to the trustee, and appellant §ays : "If in this 
case the land had been bequeathed direct to the, trustee 
as in the Bowlin case,...instead of merely ,. giving ,the 
trustee the power to mana .e, control, collect, etc., we 
would not be here contending that the land is subject 
to execution against Driver."	. 

If, under the codicil, we are correct in holding that 
Bowen was to take this' property as trustee; and that 
paragraph eight of the original will was modified to that 
extent, then the situation would be the same as if it had
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been bequeathed _to Boweii as trnstee, 'and we are of 
opinion that the codicil placed the legal title in BOWen 
as trustee, and that it canna be sold under execution. 
We think the Bowlin case above cited is controlling here. 

Numerous . authorities are cited , and discussed by 
counsel. We do not review these cases because we hOld 
that the codicil is ., inconsistent with the original will, 
and revoked its provisions so far aS. there _is . a conflict. 
It is not necessary that there should be express -Words 
of revocation in order that the codicil may revoke the 
provisions of the original will. 
• "The provisions of a will may be revoked, when 
these are legal, in express Jerms, or by ineonsistent or 
repugnant provisions of a, later, with an earlier instru-
ment. The codicil does not, in its . terms, revoke the 
will The revocation of a willby a. codicil beeause of re-
pugnant provisions .is a rule of necessity, anct operates 
only . so far as , it may ,effectnate the intentien of the 
testatrix. Revocation is: altogether a Matter of intent. " 
Russell v. Hartley, 83 Conn. 654, 78 Ath 320. 

"It does not, however, require an, express revoca-
tion to make the intent .to revoke clear. It is sufficient 
that the intent to make a disposition of the estate, which 
is inconsistent with the prior : gift, is made clear as the 
original gift.",- FrelinghuOen y. N. Y. Life 'Ins. & Trast 
Co., 31 R. L, 150, 77 Atl: 98, A. & E. Ann.:Cas, 1912B, 237; 
Anderson v. Williams, 262 Ill. 308, 104'N. E: 65% A & E. 
Ann. Cases 1915B 720:'  

When a- will and codicittare incOnsisterit . Or repng: 
nant in their provisions : the codicil being the latest ex-
pression of the testatorjs desires, is to be giN;ren pree-ed-. 
ence. If, ,the provisions , of ,the *ill and the codicil are 
conflicting, the codicil governs. 'Little ROek v Lenon, 
186 Ark. 460, 54 §. W. (2d) -287.	fr 

iince 'de hold : that the Codi:cil revo6s the provisions 
of the will, we deem it unnecessarX to discuss, or decide 
the other, questions discnssed by counSel.. 

The decree of the chancery court is affirnied.


