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FORT SMITH V. WA'I‘SON
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Op1n10n del1vered July" 10, 1933

1. LICENSES—GASOLINE ’I‘AX—LIABILITY OF CITY. -—A city is hable for
the tax on gasohne used in propelling its motor vehlcles on State
" highways, under Acts’ 1929, No. 65. :
2.: o LICENSES—GASOLINE TAX—LIABILIT’Y OF CITY.—A city usmg gaso-
-* line in-propelling its' motor vehicles without" payment of the ‘tax
.- thereon by any one ‘must be. regarded as a. “wholesaler, . W1th1n
.. Acts 1929, No. 65,. par. 2. . i - ey

-~ Appéal from- Sebastlan C1rcu1t Court Fort Smlth'
D1strlct J. Sam. Wood Judge afﬁrmed ’
Fadjo Cmvens for appellant ‘

- Hal L:: Nor’wood Attorney General Pat Mehaﬂy,
Ass1stant and. Earl R Wisemany, for_ appellee

HUMPHI‘EYS J. Appellee brought this suit against
appellant to:recover the gasohne tax imposed by act 65
of the ‘Act§ ‘of the' Gereral Assembly ‘of 1929 for1 'the
amount of gasoline used by the éity of' Fort Smith’ (ap-
pellant) in propelhng motor vehiéles’ owned “and  op-
érated by said city on the public Toads and h1ghways of
the ‘State for’ its, the city’s, governmental purposes in
the year 1933, Which tax’ amounted to '$776.98. " The comni-
plamt alleged and' the’ demurrer admitted that said- city’
in ‘the year 1933 received in this State and used gasoline
in propelhng its motof - vehicles for'its’ governmental
purposes, on which no tax had been paid.’ The eircuit
court overruled the- demurrer to the complamt and ap-
pellant refused to Pplead further biit stood on its' demut-
Ter; Whereupon Jjudgment was  rendered agalnst appel-
lant for the amount sued for, from Whlch is this appeal.

" Two quest1ons were: presented by th1s appeal .
First, .is gasoline purchased by. the appellant. for
governmental purposes;. subJect to the tax 1mposed by
the act aforesaid? : . .
Second, if the gasohne SO purchased is subJect to
tax, is the appellant city the one required by the statute
to pay the same?
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(1) [ It.is argued that, by act 65 of. the Acts of the

‘ General Assembly of 1929 the Leg1slature did not.in-

tend to impose the:tax upon gasoline used in prppelhng

the motor vehicles over the roads and highways becaunse

the act does. not .specifically. and exp'ressly require ;the

' covermg the whole su'bJect 1nvolved and contalns but one
-exemption, which is as follows : : ‘

“““Motor:vehiclesbelonging: to the Umted States Gov-
ernmient, and:used. in its business exclusively, shall not be
réquired to pay:any motor vehicle fuel tax or exhibit a
State license ‘plate; but in lied of .a State license plate
shall:have exhibited thereon a license plate in -a’form
provided by the State Highway Commission showing-that
they are.United States: Govérnment motor vehicles:’”’
Had the Legislature intended to exempt its political sub-
divisions from the payment of the tax, it-would have in-
cluded same in this exemption: .It follows:that the~Legis-“
lature intended for its political:subdivisions to:pay the
tax: This identical question.was decided by -this court
in the'case of Blackwood v.:Sibeck, 180 Ark. 815, 23.S.-W.
(2d) 259: This court ruled in'that case-that, by exemptmg
motor vehicles belonging to the United States Govern-
ment from the payment of a license fee, no other vehicles
were intended to be exempt The exemptlon from the
license fee and gasoline taxes appear in the same section
(§ 35) of the act. The interpretation placed on this act
heretofore and now finds support in, the cases of Crockett
v. Salt Lake County, 72 Ufah 337, 270 Pag. 1445 City of
Portland v. Kozer, 108 01::375, 217 Pac. 833; City of
Louisville v. Cro'mxwell 233 Ky 828 27 S W 377 :

(2) It i 1s argued that even if gasohne used by the
elty in propelhng ity motor vehicles over, thé roads’ and
~ highways. is subgect to the tax,; the city, cannot be made
to-pay same directly to the State ‘but must’ pay-it to the
mamifacturer or wholesaler: Who in-- turn must:. pay it
to the State.  The record-is s1lent as to. Where the city
of Fort Smith got the gasolme, but it-is admitted that
it was, used bv said city, Wlthout the payment of the tax
to. the State by any one.. Under. these c1rcumstances the



city must be regarded as a wholesaler under paragraph
20 of § 30 of said act. That section defines the term
wholesaler as used in the act to include any person,
firm, partnership, corporation, or association of persons
‘““who receive for consumption in propelling motor ve-
hicles on the public highways motor vehicle fuel on which
thé tax has not been paid.”’ ‘A similar question as to
what constituted a retailer under the Utah statute de--
fining retailers ‘was settled adversely to the contention
of appellant in the case of Crockett v. Salt Lake County,
supra. The Utah court said ‘‘Some question is made
in the argument of appellants that the court ruled that
Salt Lake County is neither a retail dealer nor a dis-
tributor as defined by the Gasoline Tax Law, but also
ruled that the county is liable for the tax with interest
and penalty. It is true that the court did not find spe-
cifically that the county is a distributor or retail dealer,

but the court did find that the defendant county pur-
chased the gasoline in the State of California and caused
same to be -shipped into this State and used it within
this State. That finding fixed the status of the county
as a retail dealer as that term is deﬁned in subdivision -
D above quoted.’’

The Judgment is therefo_ré affirmed.



