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FRENCH V. STATE. 

Crim. 3839


Opinion delivered June 19, 1933. 
f. CONTINUANCE—DISCRETION OF COURT.—A motion for a eontinu-

ance in criminal cases is addressed to the sound discretion of the 
trial court. 

2. CONTINUANCE—ABUSE OF DISCRETION.—A refusal to grant a con-
tinuance is never ground for a new trial unless it clearly dppears 
to have been an abuse of discretion and manifestly operated as a 
denial of justice. 

3. CONTINUANCE—CUMULATIVE TESTIMONY.—Refusal of a continu-
ance for an absent witness was not an abuse of discretion where 
his testimony would have been merely cumulative. 

4. INTOXICATING LIQUORS—POSSESSING STILL—EVIDENCE.—The fact 
that the worm had been removed from a still, which was other-
wise complete, held not to preclude a conviction for possessing 
a still. 

5. CRIMINAL LAW—CONCLUSIVENESS OF FINDING.—A finding by the 
trial court, based on evidence, that a certain juror was not biased 
and prejudiced against defendant is conclusive on appeal. 

6.. CRIMINAL LAW—MATTERS TO BE SHOWN BY RECORD.—The statutory 
provision that the record shall contain the names of bystanders 
selected to complete the jury held directory merely and not man-
datory (Crawford & Moses' Dig., §§ 6375, 6378). 

7. CRIMINAL LAW—HARMLESS ERROR.—A criminal case will not be 
reversed for a nonprejudicial error, such as the failure of the 
record to show the names of bystanders selected to complete 
the jury. 

Appeal from Fulton Circuit Court ; John L. Bledsoe, 
Judge ; affirmed.

STATEMENT BY THE COURT. 
The grand jury of Fulton County on February 28, 

1933, returned into open court an indictment charging 
appellant with committing the offense of "unlawfully 
and feloniously keeping in their possession a still and 
still worm." On March 1st appellant filed his motion 
for continuance in _which he set forth that Bob High-
tower upon whom service had 'been had as a witness was 
sick and unable to attend; that, if said witness were pres-
ent, he would testify that the still alleged to have been 
found in his possession was one half mile away on Gov-
ermnent land, and that such testimony could not be
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proved by any other. witness. This motion was overruled 
by the trial court, and .appellant on the ,same day was 
placed upon trial for said offense; and - the testimony waS 
to the following effect : 

That the sheriff of Fulton County and certain depu-
ties went to appellant's home on February 23, 1933, and 
found 10 gallons of liquor; and they also found a still 
down in the field with the exception of the worm; that nd 
one was in the actual possession of the still at the time it 
was found; that the still had been operated about 200 
yards from appellant's house ; that the still was a corn- - 
plete one except the worm had been removed, and that 
the worm is an essential part of the still. Appellant tes-
tified that he ha-d no knowledge of,the still nor any inter71 
est therein. One . Oris Flynn, who was jointly indicted 
with appellant, also testified and corroborated appel-
lant's testimony. One John Rogers testified that he 
knew the place where the still was found by the officers, 
and that it is one-half mile from appellant's home. 

On the above testimony the jury returned a verdict 
of guilty against the appellant, and this appeal is prose-
cuted to reverse that judgment. 

Oscar E. Ellis, for appellant. 
Hal L. Norwood, Attorney General, and Pat Mehaffy, 

Assistant, for appellee. 
. JOHNSON, C. J.; (after stating the facts). The first 

insistence is that the trial court erred in overruling ap-
pellant's motion for a continuance.	-	- 

It is the well-settled law in this State that continu-
ances are left to the sound discretion of the trial court, 
and that a refusal to grant a continuance is never ground 
for a new trial, unless it clearly appears to have been an 
abuse of such discretion and manifestly operates as' a_ 
denial of justice. Allison v. State, 74 Ark. 444, 86 S. W. 
409; Wood v. State, 159 Ark. 671, 252 S. W. 897. 

From the statement of facts it appears that the only' 
material testimony offered to be established by the ab-
sent witness was that the still which was found by the. 
officers was located one-half mile distant from appel-
lant's home. The witness John Rogers, who was present.
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at the trial, testified to ; this same fact,• therefOie, the 
evidence of the absent witness would have been cumula-
tive. only. For this reason, if no other, the trial -court. 
was fully warranted in overruling the motion for. 
continuanCe.	 , 

ItiAnext insisted that the trial court erred in not 
directing a verdict of net guiltyln behalf Of appellant. 
This is based upon the theory that the still which wa§ 
found by , the officers had no worm attached thereto. 

If juries and trial courts could not -convict . defend-
ants 'for possessing a still merely because some neces-
sary part thereof had been detached, future 'convictions 
would certainly be imperiled. It is for the jury to deter-
mine' whether 'or not the dekendant was in posse§sion of 
a:complete still, and they sheuld take into consideratien 
ail the facts and circumstances in evidence to 'determine 
this faCt, and, .when they have 'done so,. trial ceurts and, 
this court will not -disturb their findings merely 'because 
some material part' of the sfil1 , 4a, " detached and not 
found. 

It is next insisted on behalf Of appellant . that he did 
not receive a fair and impartial' trial because Ulyldss 
Lefevers, an accepted juror in said case, Was biased and 
had eXpressed an . opinion 'before the trial 'that defend-
ant .was guilty. The trial court heard testimOny on this 
que -stiow of fact and decided that the' juror was not biased . 
and haa net expressed an opinion before the trial! , - ' 

This court held in Hooper v..State, ante p. 88, as fol-
lows: "The trial*cotirt heard evidence on this question 
and dedided against-the contention of appellant: The ,tes-, 
timony . was in conflict. The finding.of the judge on ques-
tions of fact properly submitted to him is as conclusive 
here as the finding of 'a jury." Citing a:nu_mber of cases. 

Lastly, it is contended that this case should be . re-
versed because the record does not reveal the names of 
all the bystanders .who were summoned to complete the 
jury. The record does show the names of all jurors ac-
depted in this case.	_ 

Section '6378 of Crawford & Moses' Digest .provides : 
"If -a jury cannot be obtained out of said panel of regu-



lar jnrors; bygtanders shall be summoned to dom-
plete slich juty, and the o-ath :mentiOned in § 6375 shall 
be.adiniiiisterpd to said bystander's, and the record shall 
contain the names of said bystanders." This section of 
the statute- is cited as authority for appellant's conten-
tion. "The record shall contain the names of all by-
standers, etc.," is directory merely and not mandatory. 
. .. At , any rate, we ,cannot.conceive appellant's, rights 

being jeopardized by noncompliance with the quoted sec-
tion of the statute. It is certainly not an . irregularity 
about which he should complain. In a long line of deci-
sions this court has held criminal cases will not be re-
versed for nonprejudicial errors. Middleton v. State, 162 
Ark. 530, 258 S. W. 995; Perkins v. State, 168 Ark. 710, 
271 *S.'. W. 326. 
.- No , prejudicial . errors appearing, the judgment 'is 

affirmed.


