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TEXARKANA v. James & MA&O RearLty ComPpany.
4-3067

Opinion delivered July 10, 1933.

BROKERS—OCCUPATION TAX.—Under Crawford & Moses’ Dig., § 7618,
authorizing cities to impose an occupation tax on persons engaged
in business therein, a city ordinance imposing a broker’s tax on
persons engaged in buying and selling real estate therein is valid
though they did not maintain an office in such city, but only in
another State. -

Appeal from Mlller Chancery Court C E.J ohnson,
- Chancellor; reversed.
STATEMENT - BY THE COURT.

_ This appeal comes from a decree of the chancery
court of Miller County, Arkansas, perpetually enjoining
the city of Texarkana, its mayor, the city secretary and
chief of police from collecting or attempting to collect
an occupation tax against the appellees, who engage in
the real estate business in the city of Texarkana, Arkan-
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‘'sas, but maintain their offices in the city of Texarkana,
Texas.

All of the appellees are res1dents of the c1tv of
Texarkana, Arkansas, with the exceptlon of Mrs. C. E.
_Swindell and Joe Eldridge, who live in the city of Tex-
arkana, Texas. The appellees deny that they: are.en-
gaged in the real estate business in the city of Texar-
kana, Arkansas, but admit that they buy and sell, lease
and rent real estate located in the city of Texarkana, Ark-
ansas. The appellee’s sole defense in this case is that
they have no offices or places of business in the city of
Texarkana, Arkansas, and are not subject to.any occupa-
tion tax attempted to be imposed upon them by the city
of Texarkana, Arkansas, for engaging in the real estate
. business therein. There is little dispute about the facts.
All of the appellees, with the exception of Mrs. Swindell,
have procured a license from the Real Estate Commis-
sion of the State of Arkansas, pursuant to act 148 of 1929
as amended by act 142 of 1931.

The city of Texarkana, Arkansas, enacted and pulb—

lished an ordinance B. No. 488 requlrmg payment of an
occupatlon tax or license for engaging in certain callings
or pursuits, brokers, defining them, being required to
procure said license and ‘‘each person or firm acting as
a broker in the city of Texarkana, Arkansas, shall obtain
from the city colléctor a license for which he.shall pay
as follows: grain brokers, per year, $20 * * *.real estate,
per year, $25.”’ A A L
““Item No. 2544—Real Estate. S

" ““Each person; firmr or corporation engaged in buy-
1ng and selling real estate in the city of Texarkana, Ark-
ansas, $25.”’

““Section 8. All licerises under. the p10v1s.10ns of
this ordinance are due and payable between the first day
of January and the 20th day of January of each year
and shall be paid for one year in advance and are so
named in the ordinance unless otherwise stated.”’

Section 9 requires the de31gnat10n of the place Where
the business is to be transacted or carried on; that the
license to be issued shall designate such place and author-

N
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ize the carrying on of such trade, business, occupation,
vocation, calling or profession only at such place; and a
license fee shall be taxed for each place at which said
-trade; business, etc., is carried on. Section 11 requires
the license to be exhiﬂoited in"a conspicuous place where
the business is carried on, and the holder must show same
to the license inspector or collector, his-deputy or any
police officer. Section 12 makes it unlawful for any per-
son, firm or corporation whether principal or agent, to
commence, engage in or carry on in the mty of Texar-
kana, Arkansas, any of the businesses named in this ordi-
nance without first procuring a license from the city to
do so, and each and every day said business-is so carried
on constitutes a separate violation of the ordinance.- The
ordinance further pro‘vides for a penalty or fine for viola-
tion thereof in any sum not less than $5 nor more
than $25.

All of the appellees are engaged in the occupatlon
of real estate dealers in. the city of Texarkana, Arkansas,
but mamtam their places of husmess in Texarkana
Texas. They admit that they -sell, lease and- rent real:
“estate located in Texarkana, Arkansas, and that, in order

“to negotiate for sales and rentals of property located in

the city of Texarkana, Arkansas, they are forced to take
their clients to the locatlon of the property in Texarkana,
‘Arkansas, to show same to them, to collect the rents‘and
do other'things in connection with the sale and renting
of property located within this city. All admitted that
they were licensed real estate dealers under said act 148
of 1929-as.amended by-act 142 of 1931, w1th the e*zeeptlon
of Mrs. .C. K. Swindell.

The chancery court found the appellees ot Tiable

to th& payment of the occupation tax because the city

- was without power to tax real estate dealers who did not
" keep an office in the city; that the business done by them
in the city of Texarkana, Arkansas, was merely incidental
to the carrying on of their réspective businesses in the
city of Texarkana, Texas; and that they were not en-
gaged in business within the meaning or intent of -the
occupation tax ordinance of the city of Texarkana, Ark-
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ansas, and the_statutes-of the State of Arkansas.  Appel-
lants excepted to the findings.and: decree of the court,
and prayed and were granted an appeal. - e

- Willis B. Smith, for appéllant.

- Frank 8. szmm for appellees. . .

Kmsy, J., (after statmg the facts).  The statutes of
the State authomze cities of the-first class to levy an
occupation tax’ requiring any person, firm, individual or
corporation, who shall engage in, carry on or follow any
trade, business, professlon -vocation. or: calling within
the corporate limits of such city, to take out and procure
a license ‘therefor and pay into the city treasury such a
sum ‘or amount of money as may. be:specified for such
license: and privilege. :Section:5 of article 16 of the €on--
stitution of 1874; § 7618 Crawford & Moses’ Dlgest See :
also 37 C..J.181." :

The State can levy an occupatmn tax on all persons-
engaged in the real-estate business herein; but-appellees
insist that they-are not subject to' any such ‘tax for en-:
gaging in the real estate business in the city of Texarkana
because‘they don’t maintain-offices or- places of business
.in the city of Texarkana, Arkansas, although they. do all
other. things necessary -to be done in.carrying. on such
business.there, but maintain. their- places of busmess on
the Texas side of the.town.

‘The ordinance was not- mtended to hcense a place
for carrymg on a:real estate: business. but the: persons
. actually’ carrying on such. business itself; and-it is undis-
puted that the appellees were:doing everythmg neces-
sary to carrying on the business of real ‘estate brokers:
(§ 2, act 142.0f 1931) in-the city of Texarkina; Arkansas,
except that they had their places of busmess sitnated
across the State line in Texas, where most of. the nego-
tiations for carrying on- the- busmess were -consummated.-
It is the right to engage in the real estate business, the
privilege itself, that is taxed, regardless-of: ‘whether .the .
operatlves live or maintain thelr offices- or places of busi-’
ness in the city where the business-is.carried on..

It is true that the statute pr0v1des that no person,
ﬁrm or corperation shall pay: license fees. or. taxes men-
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tioned in this act (§ 7618, Crawford & Moses’ Digest) in-
more ‘than one city in this State, unless such persons
maintain such place of business in more than one city.
But a fair construction of this provision does not indicate
that the license is not required to be paid by only those
who have or maintain regular offices inside the city.. It
is the privilege of engaging in such business, the occupa-
tion, that is taxed, rather than the place or office for
carrying it on. :
Appellees deny that they are engaged in the real
estate business in the city of Texarkana, Arkansas,
within the meaning and intent of the occupation tax ordi-
nance and the statute, (§ 7618, Crawford & Moses’
Digest), but each and all of them, except Mrs. Swindell,
had taken out and procured a license from the Arkansas
Real Estate Commission under act 148 of 1929 as amend-
ed by act 142 of 1931 for engaging in the real estate busi-
ness in the State of Arkansas. These statutes provide
that no recovery may be had by any broker or salesman
in any court in this State in a suit to collect a commis-
sion due him unless he is licensed under the provisions
of .the act and such facts are stated in the complaint.
The conduct of business in the city of Texarkana,
Arkansas, by appellees brings them easily within the
terms of the definition of a real estate broker as pro-
vided in § 2 of act 142 of 1931. There a person who does
any of the things specified in said definition in the carry-
ing on of his business comes within the terms of the stat- .
ute and ordinance, and the undisputed testimony shows
the appellees were engaged in the real estate business
in the city of Texarkana, Arkansas, in yiolation of the
ordinance requiring the payment of an occupation tax for
carrying on such-business. The person carrying on the
business of a real estate broker or dealer need not do all
the things mentioned as constituting or defining such
broker within the limits of the city in order to become
“liable_to the payment of an occupation tax therein.

In Blytheville v. Webb, 172 Ark. 874, 290 S. W. 589,
under the terms of a city ordinance imposing a license
tax on dealers engaged in selling oil and gasoline within



the city limits, a wholesale dealer in oil and gasoline who
maintained h_s place of business without the city. limits
but caused hig trucks to be driven into the city for sale
and delivery o1 oil and ga.solme therefrom was held liable
for the tax, regardless of the fact that’ his storage tanks
for loadmg ‘gasoline and’oil to be éarried 1nto the mtv
were entirely outside the city 11m1ts o i

The appellees could be real estate ibrokers within the
meaning ‘of the ‘ordinance and statute- ‘and violate its
terms and become liable toits penalty, although’ they-did
not'livé in the éity of’ Texarkana, Arkansas, nor have a
place of business there. '‘See also Town of Winston v.
Taylor, 99-N. C. 210, 6°S. E. 114; City. of Memphis v.
Battaile, 6 Heisk. 524, 24 Am. Rep 285; Arkadelphia
Lumber Co. v. Arkadelphza, 56 Ark. 370, 19 S. W. 1053.

It'was held in T'exarkana v. Taylor, 185 Ark: 1145, 51
S. W..(2d) 856, that a nonresident attorney, having no
office in the city of Texarkana, Arkansas, was not subject '
to the license tax 1mposed in the. ordlnance upon prac-
ticing attormeys,.since he  was only practicing law 'inci-
dentally therein and subject-only to payment of the fee
for enrollment of nonresident attorneys as provided by
the statute, §.605, Crawford & Moses” Digest. Said stat-
ute has no apphcatlon in’ the instant-case, real estate
.dealers not being included within its terms.
_ It follows from what has been said. that, the court
erred in rendering its decree, which is reversed .and ‘the
cause remanded with dlrectlons for further. proceedmgs
in accordance with this opmlon and not mcons1stent with
the principles of equity.

JOHNSON C, J d1squahﬁed and not partlclpatlncr



