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1. LEVEES—PRIORITY OF BOND ISSUES.—Where the act of 1905 created
the Long Prairie Levee District and authorized a bond issue, and
subsequent acts authorized further bond issues for the purpose of
completing the levee, the bonds of the first issue were not entitled
to priority of payment over the bonds of the subsequent issues.

2. CONSTITUTIONAL LAW——OBLIGATION OF CONTRACTS.—Denying to the
1905 levee district bond issue priority over subsequent issues held
not an impairment of the obligation of the contract of the holders

~ of such bond issue; the subsequent issues being necessary to com-
plete the levee. . ~

Appeal from Lafayette Chancery Court Wallker‘
Smath, Chancellor ; reversed.

Rose, Hemmgway, Cantrell & Loughborough f01
appellant. :

Chas. D. Frierson . and Charles Fmerson Jr for
appellee. : .

McHax~Ey, J. This 11t1crat10n 1nvolves a’ contest be-
tween appellants and appellee Tolman. as to- the. priority
of bonds held by them which are the obligations of the
Long Prairie Levee District of Lafayette County.- This
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district was created by special ‘act of the Legislature,
act 106 of 1905, p. 267, for the purpose of constructing
a levee along the east bank of Red River in the territory
described in the act. The act further provided for the
levy annually of a tax upon the real property included
i the district, based upon the valuation according to the
real estate assessment books of the county, not to exceed -
annually 4 per cent. of the assessed valuation. Section
20 provides that ‘‘the said board of directors shall have
the power to borrow money, and to that end may issue
bonds of said board to the amount of not exceeding $125,-
000, which were to be made payable in not less than
20 nor more than 40 years, and should be designated as
20-40 bonds, ‘‘that is, at the discretion of said board all
or any number of said bonds shall, on notice, ¥ * * be -
redeemable or payable at the end of twenty years, but it
shall be the duty of said board, shauld it not elect to pay
all of said bonds'at the end of twenty years, to create a

" sinking fund for the payment of the principal of said
bonds by annually appropriating from the revenue, as -
provided for by this act, a sum not less than $5,000,
which shall, as soon as paid in, be applied annually to the
payment of said bonds, commencing with number one
and paying them consecutively.’’

Section 28 provides: ‘‘That (to) the payment of
both the principal and interest of the bonds to be issued
under the provisions of this act, the entire revenues of
the district arising from any and all sources, and all real
estate, railroads, and tramroads subject to taxation in
the distriet, is by this act pledged, and the board of
directors are hereby required to set aside annually from
the first revenues collected from any source whatever
a sufficient amount to secure and pay the interest on said
bonds.””. There are many other provisions of the act, but
we deem it unnecessary to set them out.

This act was amended in 1907, act 34, p. 71.- It rec-
ognizes the fact that the first bond issue was insufficient
to complete the levee by providing in § 4 the following:
““That for the purpose of building, erecting and complet-
ing the levee begum by the board of directors of the Long
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Prairie Levee District, and for enlarging, repairing, con-
structing and maintaining the same, and to enable the
said board of directors.to fully carry out the ends and
purposes of this act and of said act of March 23, 1905,”’
the said board was empowered to borrow $225, OOOYand
issue bonds therefor, including the $125,000. already out-
standing, or, in othe1 words, to issue $100,000 additional
bonds. The rate of the maximum tax to be levied was
raised from 4 per cent. to 8 per cent. A similar pledge
of revenues was authorized. v S

* Certain other amendments to the original act were:
passed in 1909 and 1915. In 1917 the Legislature enacted
act 339, vol. 2, p. 1683, Acts 1917, .entitled, ‘“An Act
Conferring Additional Powers Upon the Long Prairie
-Levee District.”” ‘The preamble to the act states the
necessity therefor by reciting that the district has lost
a considerable portion of its levees by overflows of -the
Red River, and that, ‘‘owing to the erection of levees
upon the opposite bank of Red River, it has become neces-
sary to raise and strengthen the levees’’ of the district.
Section 2 of said act provides for the appointment of
assessors to assess the benefits acceruing to the lands in
-the district ‘‘by reason of the levees heretofore built
and of those which will be built under this act.”’ Another-
section provides for the collection of a tax on the benefits
so assessed of 5 per cent. per annum. Section 8 reads as
~ follows: ‘In order to fund the outstanding indebted-
ness of the district, and-to raise money with which- to
make the improvements. contemplated. by this act, the
board of directors of said district is authorized to issue
bonds payable serially through a period of not exceed-
ing twenty-five years, and in an amount not exceeding
~ $500,000, bearing a rate of interest not exceeding six per
cent., the first bonds to be payable not earlier than three
years after date. The lowest numbers of said bonds in an
amount, equal to the outstanding certificates of indebted-
ness of the district shall be set aside and used only in tak-
ing up the outstanding certificates of indebtedness, bonds
and coupons thereof, either by exchanging the newv-bonds
for the old certificates, of indebtedness .and. honds ma-
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tured coupons at par, or by sale and the application of
the proceeds to the retirement thereof, as the board deems
most desirable, if the board concludes to fund the out-”
standing "indebtedness. The bonds shall not be valid
until authenticated by some trust company located either -
in-the city of Chicago or in the city of St. Louis, to be
chosen by the directors and the funding of the old bonds
shall be effected through such trust company.” Section
9 pledges all the revenue of the district to the payment
of the principal and interest of the bonds to be issued
under the act, and that, if any bond or interest coupon so
issued shall be in default for 30 days, it shall be the duty
of the chancery court to appoint a receiver on the appli-
cation of the holder thereof to collect the taxes, and an
assessor to reassess the benefits, if necessary, ‘‘and the
proceeds of such taxes and collections shall be applied,
after the payment of costs, first, to the overdue interest,
and then to the payment pro rata of all bonds issued by
the said board which are then due and payable.’’ :

The district did not refund the outstanding bonds
issned under authority of the Acts of 1905 and 1907 by
the $500,000 authorized to be issued by the act of 1917,
nor did it sell enough of the 1917 authorization to pay
them off in cash. It sold only $275,000 of bonds under
the 1917 act, which made a total of $500,000 outstanding.
Some of the bonds and interest coupons held by appel-
lants being in default more than 30 days, they brought .
suit in the Lafayette Chancery Court for the appoint-
ment of a receiver, alleging that all the bonds outstand-
ing were on a parity, and that all were entitled to share
alike in the proceeds of the collections. A receiver was
appointed. Appellee Tolman intervened, claiming pri-
ority on account of his ownership of bonds issued under
authority of the Acts of 1905 and 1907. The trial court
sustained his claim, and this appeal is from that order.

In Hoehler v. W. B. Worthen Co., 154 Ark. 444, 243
S. W. 822, it was held, quoting syllabus: ‘‘Though bonds
issued under authority of a special statute creating a
certain road improvement district (Acts 1909, p. 1151)
were issued and sold in two successive allotments, all
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the bonds issued were within the authority conferred, .
and amounted to a single issue,. and no -priority. -was

created in favor of the holders of the allotment just’
issued, and the funds in the hands of a receiver appointed

on default in judgment under the statute should be dis-

tributed pro rata on all matured bonds.’”’ There the:
bonds were issued at different times but under.the same

authority. In McKinney. Bayou -Drainage District v..
Garland Levee District, 181 Ark. 898, 28 8. ‘W, (2d) 721,

. we held that there was no prlorlty of liens of- bonds

issued in overlapping dlstrlcts, created by different acts

of the Legislature and at different times, except as to

accrued taxes in the district prior in point of time. “We

there said: “‘There are holdmgs by some courts in other

States that the 1mprovement district first created has
the prior lien, while in others it 1s held that the last .
created has the prior lien. But, as we see it, great con- -
fusion will result from: either . holdmg No doubt the
Leglslature has the power to provide that the one.or the -
other is prior, but, nntil it has done so in plain and un-
mistakable language, we do not feel that we should so
hold. Furthermore, the view we now. take is just and
equitable. It is conceded that the levee district without
the drainage district failed to accomplish the purpose of .
its creation. It is likewise true that the drainage district -
without the levee district would be. practically useless.

Each therefore is complementary to the other. It would
therefore appear to be unfair and inequitable for either .
lien for taxes to be held prior to the other, except.as in-
dicated herein, unless the Legislature has made it so in
plain and unmistakable.language, and we do not think
it has done so. The acts under which both districts were -
" created provide that each lien shall be superior to all
other liens, but, as we have already shown, such liens
are not supeuor to the State’s lien for taxes and are
only superior to contract liens.”’

An examination of the acts relating to this dlStI‘lCt
which we have set forth above rather fully, is convmcmg
that:no pI’lOI‘ltV of rights was intended to be given to
any bond issue. The only object or purpose of a levee
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of this kind is to reclaim land from overflow. If it fails
to accomplish this purpose, it is worthless. If the lands
it is designed to protect are not protected, they receive
no benefit, and benefits to the land is the only excuse for
" burdening them with the cost thereof. The act of 1907,
§ 4, constitutes a legislative finding that the $125,000 of
bonds sold under the act of 1905 did not complete the .
levee, and that $100,000 more was required ‘‘for the pur-
pose of building, erecting and completing the levee be--
gun.’” Therefore, if in fact the levee was not completed
and the first bond issue was exhausted, the lands had not
been reclaimed or benefited. It was necessary therefore
to sell the bonds authorized by the act of 1907 to com--
plete the levee. If these latter bonds constitute a second
lien or mortgage only, who, except, perhaps, the holders
of the first bonds, will buy them? It is not-usually con-
‘sidered to be a safe investment to buy a second mortgage.
The district ran along then for 10 years, in the meantime
incurring additional indebtedness for which certificates
were issued under authority of acts 339 of 1909 and 320 of-
1915, for which payment was provided by raising the
percentage of taxation on the assessed valuation of the
land, until the act of 1917 was passed. This act is a
legislative finding that a considerable portion of the-
levee had been lost by overflows and that the levee was
too low and too weak because of a'levee constructed on
the opposite bank of the river, and that the absolute
necessity existed to raise an additional sum of $275,000
to rebuild, raise and strengthen the levee, else the land
in the district would be without protection, would become
worthless and the security for the payment of previous
‘bonds destroyed. We think this act provides in sub:
stance that all bonds-shall bé on a parity. It provides
that the prior bonds might be refunded. If they had
been, it could hardly be contended that they constituted
a-prior lien. They were not refunded, but could have
been, had the district so desired, and are not entitled now
to priority. Appellee purchased his bonds of the former
issues with the full knowledge that the levees, even after
completion, might wash away and of the power of the



Legislature to provide for .their restoration. - This does
‘not impair the obligations of his contract, because he
contracted with reference to the inherent nature of the
subject-matter and the power of the lawmakers in the
premises.’ Any other holding would render it impossible
to sell bonds in a levee district.

We do not overlook the holding of the Circuit Court
of Appeals in 'St. Louis Union Trust Co. v. Franklin-
American Trust Co., 52 Fed. (2d) 431, to the contrary
“view. The Supreme Court of the Umted States dis-
missed the writ of certiorari as havmg been improvi-
dently granted, without writing any opinion on the mer-
its of the case. Whether the dismissal of the writ meant
an approval of the holdmg of the Circuit Court of Ap-
peals is not certain, as it is stated by eminent counsel
that where the demsmn is approved the writ is not dis-
missed, but the judgment is affirmed. Whatever the
court may have meant by its action in that case we- are
of the opinion that we have already decided the question
in principle in the Hoehler and McKinney deou cases,
above cited, and we adhere thereto.

Other questlons are discussed in the excellent briefs
filed by learned counsel on both sides, but we deem it
“unnecessary to discuss them. The decree will be re-
versed, and the cause remanded with directions to enter
a decree in accordance with this opinion, with costs to
appellants.” '

SmrtH, J., dissents.



