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AUTOMOBILES—INJURY TO GUEST—JURY QUESTION —On conﬂlctmg evi-

,: dence as to whether an 1nJury to a guest by the overturnmg of an
' automoblle at 4 curve was caused merely by the wet condition of

-the pavement or by defendant’s negligence in driving too fast
the Jury s finding was concluswe ‘ -

‘- Appeal from Franklin Circuit Court, Ozark Dlstmct
J. 0. Kincannon, Judge; affirmed. . .
Buzbee Pugh & Harrison, for appellant v
Partam & Agee and Vmcent M. Miles, for appellee.
McHangy, J. Only a. question of. fact is involved in
this appeal. Appellee was a guest in .appellant’s car,
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with,others; when she was injured, as alleged by her,-when

““about four miles west of-thé! town of 'Ozark, the de-
fendant carelessly and nevhvently drove said automob1le
at a high, necrhgent dangerous and unlawful rate of
speed and in a careless and negligent manner and thus
caused said automobile to skid ,and turn over several
times.”” A trial resultedin’a VeI‘dlCt and ;]udoment agamst .
appellant in the sum of $3,000. .

Appellee testified that she d1d not know what caused
the accident; that the- car skldded ‘and went in the ditch
and turned over a t1me or two; that she 'did not know
how fast appellant was dI‘lVll’lO' Appellant testlﬁed that
he was not’a fast driver, was dmvmcr at the' tlme_ about
20 miles’ per hour around ' a ‘curve on a wet road about
40 feet wide, and that thé car skiddeéd about 75 to 100
feet before going into the ditch. He was an expenenced
driver. The meohamc who Went to get. the car after
the wreck testified there were no skid maIks, . that. it
seemed to him, from an ‘examination of the situation
sh01tly afterwalds that appellant s1mply failed, to take
the curve and drove off 'the highway and’ into the diteh.
We think this evidence was sufficient. ‘to take the case
to the jury as to whether appellant was dr1v1ng in a care—
less and neghoent manner whethe1 he Was 0"1V1n<r to

caused solely b) thé’ sklddnw of the automoblle and ap-
pellant was not at fault i n that respect, the Veldlct should
be for appellant. .-

Since the ev1dence was suﬁiment to take the case to
the jury, and no other error bemg asswned or 1el1ed upou,
the Judoment must be afﬁrmed o .

| ,iMA‘eyLA‘uD CASUIAI;TIY'WCOMPK‘\T;Y“@. D("""EI\TPORr o
4"3110 11- 12 18: i "'; SRV ..
Opmlon dehvered J une 19 1933

COURTS—SUIT ON GOVERNMENT CONTRACTOR’S BOND.—The provisions of
. the Hurd Act (40 USCA; § 270), giving exclusive jurisdiction to
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the Federal courts of actions for material furnished under gov-

ernment contracts, are applicable to a suit by materialmen who

furmshed material to contractors against the surety. of such

contractors, ‘who failed to comply with their contract, whereupon
° the suréty, by a supplemental contract, undertook to carry out
- 1+ the terms of the contractors’ bond.

, Proh1b1t10n to Phllhps Clrcult Court; W D. Da/ve'n-
' port Judge; writ granted. .. .

. Brewer & Cracraft, f01 pet1t1one1

“A..M. Coates for respondent :
. BuTLer, J. F0u1 ‘suits were mstltuted n the Phll-
lips. Circuit Court agalnst the Ma1 yland Casualty Com-
pany to _recover the value of Work done and. matemal
furnished by the plamtlffs to Lynch Bros., whlle they
were engaO'ed in the construction of a portion of the levee
system along the right bank of .the Mlss1sslpp1 River
near Helena. The Casualty C/ompanv demurred to the
3ur1sdlct1on of the court, and, the demurrer being over-
ruled, filed its apphcatlon for a writ of prohibition in each
case, allegmg the sole and excluswe Jumsdlctlon of the
Umted States Distriet Court over.the subject- matter and
making as'a part of its several petltlons a copv of the
complaints ﬁled in the cases, the orlgmal contract en-
téred into lbetween Lynch Bros. and the Unifed States
Govemment ‘the bond executed by the Casualtx Com-
pany, and a supplemental aO"reement later enteled 1nto
between the G‘rovemment Lynch Bros and the Casualtv
Company
" "It s the conténtion of the pet1t10ne1 that the hablhtv
of the Casualty Company, is predicated upon the bond
first executed to g'uarantee the, performance by Lynch
Bros. under their contract to. build the levees and
to pay the laborers and materialmen. The respondent
contends that the several causes of action are grounded
on the supplemental agreement by the terms of,which,
it is insisted, the Casualty’ Company became pnmarﬂv
liable for all of the debts incurred by Lynch Bros. with-
out regard to the terms of the bond executed by it.

It appears from the petition and the exhibits that
Lynch Bros. entered into -a contract with the United
States Government on October 31, 1931, to build a cer-
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tain. portion of the levee .system along the Mississippi
River in Phillips County, Arkansas. -At that time the
Casualty Company executed a bond as provided by the
Federal statute, now §.270,. title 40, of .the . United States
Code- Annotated, generally designated as the “Hurd
Act.”” This bond was executed in the: pénal sum of
$15,000, conditioned that the contractors should perform
the Work as specified, and that they should promptly pay
all persons supplying. lab01 and matenal in the plosecu-
tion of the work prov1ded for in the contract. The con-
tractors began the performance of the. contract and con-,
tinued until July, 1932, when.the Government becom-
ing dlssatlsﬁed with the manner in which the contractors
were performing the work, exerased the right given it
in the contract and. 110t1ﬁed the contractors that they
had failed to exercise prope1 dlho'ence, and that it would
take over the contract, finish the work, charglng to the:
contractms and. the suretv any, excess costs that might
be occasmned The suretv thereupon expressed the de-,
sire to take over. the contlact and complete the VVOI‘k‘
This was acceded to, "and- a ertlng was executed desig-.
nated as a “supplemental agreement U

The petitioner insists that the. obhgatlon of the cas-
ualty company to pay the-debts incurred by Liynch Bros.
“during the time they were engaged:-in-the performance
of -the .work and before. the Casualty Company took it
over- arises.out of the- bond: which it executed to:the
United States Government and ‘that, because of this, the-
]uusdlctlon to hear and. determme the controversy isin .
the United States. Dlstrlct Court under the terms of the
Hurd Act, supra. ‘This act pr ov1des that if .the- genelal
government does not bring suit within. six . months from.
the completion of the work, those. supplymg labor and
material will be furmshed a certified copy of the con- -
tract.and bond by the depaltment of the Government
under whose direction the work is done, and ‘‘he or they
shall have a right of action and shall be and are hereby
authorized to bring suit. in the name of the United,
States, in .the district court of the United States in the
distriet in which said contract was to be performed and
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executed, irrespective of the-amount-in controversy in
said suit and not elsewhere, for his or their use and
benefit against -said contractor and his sureties.”” The
act further provides.that there shall be only -one suit
in which all -creditors must intervene and have their
rights adjudicated upon proper notice. :

"The respondent does not question the propriety of
the remedy invoked, and concedes that, under the provi-
sions of the statute referred to, supra, as construed by
the Supleme Court of the Umfed States in Tewas, etc.,
Co. v. McCord, 223 U. S. 157, 34 S. Ct. 550; Miller v.
American B'onding Co., 257 U."S. 247, 42 S. C’r 98, and
United States v. Conqrecs CO’)’LSt”r?le%O'}’I Co., 222 U S.
199, 32 S. Ct.'44, in suits to enforee liability arising out
of the obhoatlons of a bond given under the provisions
of that act, ‘jurisdiction is ‘lodged in the United States
District Coults and not elsewhere. - Respondent con-
tends, however, as previously noted, that the suits filed’
in'the Phillips County Circuit Court are not based upon
the bond executed by the casualty company, but upon the
contract of July 23, 1932, in which it is claimed the Casu-
alty Companv agr eed W 1th Lynch Bros. to assume their
place in the original contract and to complete the same,
paying the.debts incurred by them while they were en-
gaged in constructing the levee; that this had-the effect
of substituting the Casualty Company as the principal
contractor. and subjected it to suits 1n any courts of
superior general 3urlsdlct10n

Article 9 of the 011g1nal contract between Lynch
Bros. and the United Statés Government provides: “‘If
the contraétor refuses or'fails to prosecute the wmk or
any separable part theleof, with such diligence as will
insure its ‘completion within -the’ time specified in artielé
"I, or any extension thereof, or fails to complete said
work within 'suich time, the Government may, by written
notice to the contractor, terminate his right to proceed
with the work or such part of the work as to which there
has been delay.- In such event the Government may
take over the work and prosecute the same to comple-
tion by contract or otherwise,;and the contractor and his
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sureties-shall. be liable. to-the Government for any excess
cost .occasioned the Governmént thereby. « If the. con-
tractor’s right to proceed is so términated, the Govern:
ment may take possession .of and utilize in coinpleting
the-work-such materials, appliances and plant‘as may-be
on the site of the work-and necessary, therefor. . If the
Government does not :terminate the,. nght .of the..con-
tractor to p1ocec_d the contractor shall. continue .work,
in which event the actual damages for the delay will be
impossible to determine, and. in lieu thereof the con- )
tractor shall pay to the Government.as fixed, agreed and-

liquidated damages for ea:h calendar day of delay until
the work is completed or.accepted. the. amount as. set
torth in the specifications or accompanying papers and
the contractor and his. sureties shall be liable for the
amount thereof.”’

By the terms of the bond the Casualty Company
undertook to .guarantee that the contractors.would. per-
form and fulfill all of the undertakings, covenants;. etes,
of .the contract, and that - they. should promptly make pay-
ment to.all persons. furnishing labor and material in.the
prosecution of the work..../The supplemental.agreement
refers to the contract first entered.into between the :Gov-
ernment and Lynch Bros., reciting the execution of the
bond with the Casualty Company as surety, and.makes
said contract-and said bond a part. of the agreement as
““if physically: attached and :copied-herein:’’ -It.further
recites the inability of Liynch Bros. to complete the work
within the time limited in the contract, and that ‘it is.to
the manifest interest, of the United States of America, to
the contractor and to the sur ety on the.contractor’s bond,
that arrangements be made immediately to put on suffi-
cient forces to complete the work called. for by, said con-
tract within the time-therein limited.’’ - It further recites
‘the willingness of the cont1act01 and the United States
Government to pe1m1t the surety to take over and com-
plete the, sald contract and contlnumo prov1des

“Now thel ef01e it is mutuallv understood and, aOLeed
by and between James and Leo. Lynch, partners. (101110
business as Liynch Brothers, hereinafter desmnated Con— .
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tractor,” and the United States of America, hereinafter
designated ‘Government,’ and Maryland Casualty Com- °
pany of Baltimore, Maryland, hereinafter designated
‘Surety’ as supplemental to said original :contract be-
tween said government and contractor as follows, to-wit:
" 1, ~‘That effective at six o’clock p. »., July 23, 1932,
by and with the consent of the Government said afore-
said contract for construction of earthwork in the White
River Levee District is turned over by said contractor
to the said Maryland Casualty Company, its surety, and
by these presents the said surety company hereby agrees
to perform all the work called for by said contract ac-
cording to the terms thereof and the phns and specifica-
tions made a part thereof. .

9. Tt is further agreed that the surety chall re-
ceive payment for all work performed and materials
furnished pursuant to the terms of said original con-
tract of October 31, 1931, between the contractor and
"Government; and ‘that the surety shall be paid all re-
tained percentages of labor and/or materials thereto
before-furnished by and due to said contractor under the
terms ‘of - said original -contract, and all sums due said
contractor, payment of which ‘is withheld by the Gov-
ernment pursuant to the terms of said original contract,
it always being understood and agreed that the govern-
ment shall have the right to-retain any payments due to
it as deductions under the 01iginal contract in accordance
with the terms and prov1smns theleof until dne therve-
under. : :

- 43 'The surety agrees and’ undertakes that it w1ll
take over said original contract as of six o’clock ».m.
Saturday, July 23, 1932, and to perform and fulfill all
the undertakings, eovenants terms, conditions and
agreements of said contract dmmor the 0110'1nal term of
‘said contract as therein stlpulated

‘4. The surety further agrees, on final approval of
the work by the contracting officer designated in said
original contract and receipt by it of final payment of
sums due thereunder, to pay or cause to be paid, under
direction of said contracting officer, any balance due said
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original contractor, after payment of costs of comple-

_ tion.and all outstandmg bills for labor and/or materials,

’ and/or services performed or rendered ‘and/or amounts
chargeable against the carrying out of the contract of
the original contractor arid:the performance of the work
undertaken by it under said original contract.””.

When. the omgmal contract ‘the bond and thee supple-
" mental agreement are cons1dered together, as they must
be, it is clear that the contention that the casualty com-
pany took the place of the original contractors can be
sustained only as to its operation after the execution of
the supplemerital agreement; and its' Tiability extended
only as to such indebtedness as might be incurred in-the
prosecution- of the work after that date; its relatlon ‘to
the prmclpals in the orlgmal ‘¢ontract remaining “un-
altered as the liability under:the first contract and bond
to secure its performance is’ expressly recognized and in-
corporated in the agreement. ‘Its liability for the pay-
ment of ‘all material which had been furnished or work
done in the prosecution of the” construction before ‘the
date of the supplemental agreement was “already fixed
and the payment’ guarantéed up to-an -amoiut speclﬁed
in the bond. The argument -advanced as 4 réasén for the
extension of the liability of the casualty company'to the
effect: that it received a valuable consideration:for énter-
ing into the supplemental agreement in that-it received
some six or elght thousand dollars. a]ready ‘earned by
Lynch Bros. is without merit,: as it-is apparent under
the terms of -the agreement that whatever sums it re-
ceived, earned by the. original contractor, were paid to
it only for the.purpose of being- dlsbulsed in payment
for material or labot, and any.sums earned above.the
actual cost-of the consh uction were, by the express terms
of.the agreement, to be paid. to the-original contractor. .

We are of the opinion theretore that-the claims sued
on are liabilities of the’ casualty’ companv only because
of its undertaking in the bond, for it is stated and not
denied that they are for matenal and labor furnished to
Liynch Bros. before the Casunalty Company took over the
contract under the supplemental agreement.: The pro-
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visions of the Hurd Act. are therefore applicable, and
the claimants must have their rights adjudicated in the
United -Statés District -Court, the Phillips Circuit Court
is without -jurisdiction over the subject-matter, and the
petitioner is entitled to the 1e11ef p1ayed Let the wr1t
be grantéd. - :

\([EHAFFX J., (dlssentmw) cannot agree w1th the

majority in 01ant1110‘ a writ of p10111b1t10n against the . -

Jjudge, ‘rherebv pleventmv h1m from trying the case
brought by the plaintiffs against the Maryland Casualty
Company ,
_ Section' 270 of title 40 U. S. Code, Annotated, pro-
vides for persons who entel into contracts with- the
United States for certain purposes, giving. a bond with
good and sufficient securities. The section also provides
that persons furnishing labor or materials shall have a
right to intervene and be made part1es to any action. in-
stltuted by the United States on the bond. of the con-
tractor. The section also, provides that, if suit is not
brought by the United States within six months persons
supplvmo the contractor with labor or mateuals shall
have a 110ht of action and are .authorized to. bring suit
in. the dlstllc’r court of. the Umted States and not
elsewhere. S
Tt will be obselved that thls p10v1des fo1 a suit. on
the bond of the contract. The suits in this-case. were
not on the bond. .The facts are stated in the maJorltV
opinion, and ‘will.not be:restated here:

One of the sections of the supplemental contract is

as follows: “‘The: surety agrees and undertakes that it

will take over said original contract as of six o’clock
p. M., Saturday, July 23, 1932, and to perform and ful-
fill all the undertakings, covenants, terms; conditions-and
agreements of said contract during the original term-of
said contract as therein stipulated.”’

. In section 4 the surety company agrees to pay or
cause to be paid any balance due the original contractors
after payment.of costs of completion and all outstand-
ing bills for labor or materials. It is therefore expressly
agreed that it will take the place of the contractor, and
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"not only complete the work, but pay-all outstanding bills,
bills-that were outstanding at the time it took over the
contract. It was upon this-agreement, and upon the tak-
ing over-the contract by the surety company; that. these
suits were based. They were not 'based on the hond, and
the Federal Court would have no jurisdiction, and there
is no .authority under the Hurd Aect for bringing a suit
of this kind in the Federal Court.. . The Hurd Act author-
izes suits brought in the Federal Court where the suit is
on the bond : :

" A suit was br ouOht 1in the Stdte court in New York
on an agreément of the cont1act01 to give'bond.” He had
entered into the contract, and promised to givé the bond
required by the Hurd Act but had failed to do so. The
city court held that thére was Tio rémedy whatever. The
case was then appealed, arid the appellate term took the
view ‘that the contractors’ obligation was independent
of the bond, which was important only as fixing the ob-
ligation and defining the procedureé in an actlon agamst
the smety " The - Jlldgmellt of ' the mty court was re-
. versed, and the cause was then tried in -the appellate
d1v1s1on which - reéversed thie’ Judgment of the appellate
term holding: that the proper 1emedy was an action in
the Federal Coults, the plocedu]e to be the same as if
the bond ‘wereé in existence.

‘The Comt of . Appeals in New York held that the
]udoment of the dppellate term must be affirmed, that i is,
that the contractors’ obligation was 1ndependent of the
bond, “and that the sult Was plOpellY b10u0ht 111 thev
State court. :

- As I have aheady sald thls smt was not b1 011011t ow
the ‘bond, but was blought on.the supplemental contlact-
Whethe1 the plaintiffs were entltled to, recover on that
contract is not involved. .Certainly, the bond was not in.
any way involved, and, that being - true, the. circuit; court’
had jurisdiction. . It. is wholly immaterial whether. the
plaintiffs could have recovered, but, undei the pleadings,
the suit, I think, was unquestlonablv within the JuI‘lSdlC—
tion. of the c¢ircuit court.. '
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" When the contractor failed-and the surety.took the
place of the contractor, it became: liable as a contractor,
without any regard to-whether it had signed a bond -or
not.- Besides that, it expressly agreed to.pay all claims.
It was.not liable for all claims under bond, but was only
liable for $15,000. : The surety took over the contract for
" its protection. It receivéd a considerable sum of money
that was due.the. contractors, and received the retained
percentages, and whatever pLOﬁt it made by. completmg
the work.

T think the effect of the majority opinion is prac-
tlcally the same as the holdlng of the city court in New
York in the case above. cited. This is, that the material
furnishers and lahorers were Wlthout remedy

A contract was made for the construction of a court:
house in Lenawee County, Mlchlgan, and bond was given
with sureties for the due performance of the contract.
The contractors proceeded, for a time, just as, Lynch
Bros.. did in this case, and. then failed, and the sureties
for their own protection took an ass1gnment of .thé con-
tract. and went on with the work. The claims sought to
be collected were claims against the orlg'mal contractors, ~
and not contlacted afte1 the suret1es took charge. The
court said:

“In our: Opmlon that is an. mlmateual fact The
relators step into the shoes of the contr actors.”’ Knapp
V. Swaney, 23 N. W. 162; Umted States to usé of Zam-
betti v. American Fence Const Co., 15 Fed. (2d) 449,

“‘The claims and demands of the casualty company,
the plamt1ff in this action, are based in lar ge part upon
the provisions of the contracts made by the Board of
Water Commissioners with the Loyd Company, for which
the ‘bonding cottipany was surety.” All the facts lead to
the’ conclusioii that what happened in-this case was that
the surety company elected to’ complete the contracts of
its principal. - When it.did so, it took the place of the
contractor.”’” Maryland Cas.'Co. v: Bd. of Wa,ter Com rs,
43 Fed. (2d) 418. ‘

“‘The surety was. already engafred in earrying out
the original contract, and it continued therein to the end.



* * % When the surety -elected to-complete the contract,
it took the place of the contractor.. The law is not that
it thereby only took the possible benefits of that position.
-Its position was no- different to that of an assignee of
the contract. Such assignee would take subject to all
prior mechanics’ liens; and so did the surety.”” Harley
 v. Mapes-Reeve Const: Co., 68 N. Y. S.-191.

‘““When contractor stopped, suretv 31mp1y took its
place and went on to finish the work.  What its rights
may have been if it too had-declined to finish, and com-
missioners had completed, are matters and questions not
before us. What did happen was that the surety stepped
into -the contractor’s shoes and finished the work, and
neither surety nor commissioners were in any dlfferent
position. than if contractor had itself finished the work
and called on the commissioners to settle.’’ Fidelity &
Deposzt Co. of Md. v. Hay, 9 Fed. (2d) 749.

I think 1t would be un]ust and unreasonable to hold
that the smety company could take over the work when
the contractors faﬂed, in the manner that the surety’
company did in. thls case, and then be relieved from lia-
bility or require the parties to go into Federal court,
where they would only get their proportionate share of
the $10 000, if they could, in fact, recover anvthlno

I thlnk the writ should have been demed



