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1. EVIDENCE—BURDEN OF PROOF OF FORGERY ———In a suit to cancel
- ‘'deeds as’ forgerles, thé burden’ of ‘proof. to show ‘that the 'deeds
-.were genuine was not on-the defendant.. .

2. EVIDENCE—FAILURE TO PRODUCE, DEEDS—PRESUMPTION —Where, in
a suit to cancel deeds as folrgerles, defendant falled to produce hls
or1g1na1 deeds in ev1dence when demanded such failure g'1ves rise
to a presumptlon that the deeds, 1f produced would favor plam-
tiff’s claim. i

3. DEEDS—WEIGHT OF EVIDENCE. —Ev1dence held to'warrant a cancel-
lation of deeds on the ground that they were forgerles

Appeal from. Carroll- Chancery Court, W'estexn Dls-
trict; Lee Seamster, Chancellor; affirmed. “

STATEMENT BY THE COURT.

Thle suit was brought- !by appellee, w1dow of de-
ceased, Dick Hull, who died-testate, seeking the cancella-
tion- of two deeds- ‘purporting ito-have been executed- by.
her: said husband. prior to -her: malrlage with-him,:alleg-
mg that they were f010ed or, if genuine, they were exe-
cuted:for the. purpose of. defraudlno her ‘of her marital
rights. Tle prayer was for the cancellatlon of the two
deeds and the vesting in her of dower :and -homestead
rights, and for a sale of the-lands, if it coild not be:par-
titioned, and payment to her out of the. proceeds of the
widow’s portion the value of the dower and homestead
rights. Certified copies.-of the challenged. deeds were
exhibited with the complaint. . ... ; e

The defendants, appellants,-the admmlstrator of the
estate, all of the- dev1sees under-the will of the deceased
hnsband, one of whom, ‘Arlis Hull, was:the: grantée.in the
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challenged deeds, were all-properly served -with sum-
mons, but only the administrator with the will annexed
and the legatee, the grantee in the deeds, answered. . The
answer of the administrator was but a formal denial of
the allegations of the complaint and an assertion of the
want of interest in the controversy. The legatee, gran-
tee, answered specifically denying the allegations of for-
gery and of fraud, and alleged that the deeds were genu-
- ine and executed in good faith and prayed for a dismissal
of the complaint for want of equity.

Tt is undisputed that I. M. (Dick) Hull, the deceased
husband, was childless; that by his first Wlll executed
in 1919 durmg the hfetlme of his first wife, all his.prop-
erty was g1ven equally to his half sister and to four
nephews and nieces, children of A. L. (Gully) Hull, a
brother, and directly to them in the event the wife pre-
deceased him. After the first wife died Dick Hull mar-
ried appellee on November 16, 1929, and died or was
killed on November 15, 1930. :

The deeds questioned bear date of June 11, 1929, one
conveying the ‘‘Clark Place’’ and the other the ‘‘Home
Place’’ to Arlis Hull, nephew and one of the devisees in
the will. They were recorded respectively November 21,
1931, and December 11, 1931.

Aside from the copies of the deeds, the w111 and the
probate and chancery court proceedmgs in relation .to
the will, the testimony is by deposition, and it is volumi-
nous. It tends to show that appellant is a son of A. L.
(Gully) Hull and a nephew of Dick Hull, his uncle, a
brother to appellant’s father and "to his other uncles,
Andy, Abe and Marion and a half brother to Nettie
Hiser, all of whom were living except his Uncle Dick,who
was killed November 15, 1930, and one Johnson was con-
victed of the crime.

On February 25, 1932 appellant had ndtice served
on Della Hull, appellee, widow of I. M. Hull, of his own-
ership of the Hull lands, and that he would expect the
customary rent for the use of the lands, and a copy of
this notice was exhibited.” He also had notified her in
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person in the month of January, 19.)2 in the plesence
of one Denny.

On June 11, 1929, his Uncle Dick gave him the two
deeds in question, which he -had recorded. The one ‘to
the ‘“Home Place,”’ where his uncle lived at the time of
his death and the widow still lives, conveyed 80 acres
and- was recorded about December 11, 1931; the other
deed was to .the ‘“Clark Place’’ and this was also rec-
orded, although they were not recorded at the same time,
the deed to the ‘“Clark Place’’ being recorded about 20.
days before the other-one. Witness said he took both
deeds at the same time for record to John Pulliam, the
circuit clerk at Berryville, who told him that they would
have to be recorded at Kureka Springs in the other dis-
trict, and that he would take them over there and have
them recorded. - Appellant paid the clerk $3 fees for the
recording. -Explained the reason’ for the deeds being -
recorded on different dates, saying that when he called
at the office for them Mr. Pulliam, the clerk,. said in-his
hurry he had forgotten them and recorded only one which
he found, but would find the other and have it recorded
in a few days, and he could call for it then. Said Pulliam
was dead, as was also the justice of the peace, J. H. Hol-
man, who wrote them, and I. M. Hull who executed the
deeds.” "Said he had given the deeds to his father to
deliver to attorney Leathers to file Wlth the suit. Said
no subpoena had héen served on him to bring the deeds
or testify; under stood that a subpoena had been left at
"h'is father’s house, but had never seen it; said the deeds
were sent. to attmney Leathers just - bef01e the . answer
was filed in this case, and he supposed they. were with-
drawn by Mur. Holma‘n who made the deeds. When the
deeds were executed, the first he knew of them was when
his Uncle Dick gave them to him and said he owed him
$2 for them which witness ‘gave him. But that was not
all that was said at the time. ST - :

" He did not know “that appellee was going with his
uncle, who had never said anything about getting mar-
riéd to'him. He was in poor health and said, “Hele are
the deeds for this.”” ‘Said he didn’t want some of the kin
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to have it. His uncle did not have possession of the lands -
or control of them, but lived on one of the places, the-
‘““Home Place’’; of -which he had control. They.had a
verbal contract about how long.he was to live there, and
witness had control of the “Clark Place’” and d1d not
have to pay- rent.

" He could not find the- ougmal deeds to produce at
the trial. - He werit:to the clerk’s office in the same build-
ing: where attornéy'Leathers had his office' with the cir-
-cuit elerk, C. D. Walls, . where Leathers had left the deeds
with the .clerk Walls to be delivered -to him becaunse he
was going to be out -of town: Was not present when
Leathers delivered. the deeds. to ‘Walls, and could not
find Walls at his oﬂice when he tned to see him and tret
the deeds. e o :

There was much testlmony by the other members of
the - family tendmg to show that it was: not understood
in the- community- that appellee ‘and the ‘deceased” were
going together oi thdt-anybody knew of the contem-
platéd marriage before it occurred, oi that 'such-marri-
age was contemplated before the éxecution of the:deeds.

There was much testlmony also a‘bout the feeling
existing among the relatives and of the deceased toward
his brothers and sisters; that he had flequently said
what he was gomg to do Wlth his property in order that
they should not be in a pos1t10n to quarrel over a divi-
sion of 1t One Wltness stated that deceased asked his
~help at’ one time, saying he didn’t. want to ask h1s folks
to do anything, that they had never done anythlng for
111m and that was Why he had mar ried -so his kmfolks
could not fight over his property.

--The testlmony .also showed deceased S attltude about
thls, and his various statements, made long -after it was
claimed the-land had been deeded away, disclosed that
he still claimed ownership thereof. - One witness testified
that he had  made some remarks about conveying the
places, thinking it might prevent one of his enemies in
the community from killing him, which he had threatened
to.do; such. test1mony 1nd1catmg that he had not dls-
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posed of these places, but still owned them long after :
the date of the pur‘portéd conveyance by the deeds.*

‘One witness corroborated ‘the statement of appel-
lant about the deeds havmg been delivered to him by the -
grantor, saying he liad seén the ‘deeds delivered to him
along with the statement. that they were:the deeds. -

The test1mony however showed that the o'rantm 111‘~
the deeds was dead; that the official Who wrote them and
took the a(,knowledﬂ'ments to them was also dead; and’
that thé clerk, Mr. Pulljam; to whori they were dehvered
for recmd at Berryvﬂle and Wwho 'said he Would take
them 'to’ Bureka Springs for - proper record, was also_
dead. That the ovigirial deeds ‘Wwere not produced in evi-"
deénce, notwithstanding ' they had been demanded, al-
though an explanation was made by appellant attempting
to show why the demand had not been complied with.

The chancellor found that certain deeds conveying the
lands to Arlis-Hull-weré recorded on certain.dates, and
that ‘“Arlis Hull failed to, produce said original deeds
in testimony, although the burden of proof was upon him
to show that said. deeds.‘were genuine’’;-and also that
said deeds were not executed by I. M. Hull and were, not
genuine, but that. both were fordenes and - should “be
canceled and decreed accmdmglv hOldan" the widow
entitled to dower and homesteadqn the ]ands and from
this decree this appeal comes.’ ) o R

Festus 0. Butt, for appellant P

*Claude A. Fuller and 4 J. Russell J7 for- appellee.

Kmm, J, (afte1 statmg the facts) It is 1n51sted
that.the chance1101 s ﬁndmos and decree are contrary to
the preponderance.of the tcstlmony .Although the ¢ourt
incorrectly announced in its findings that.the burden: of
proof was upon appellant, he having failed to produce
the original deeds in evidence when demanded, to show
the alleged forged deeds were genuine (Hzldebrand V..
Graves, 169 Ark. 210, 275 S. W. 524 ;-Miles v. Jerry, 158
Ark. 314, 250 S. W. 34), it is also tlue that such failure
to produce the original' deeds’ created -a - presumptlon
that ‘'such deeds, if produced, would favor the claim of



plaintiff. Ramey v. Fletcher, 176 Ark. 196, 2 S. W. (2d)
84; Lynch v. Stephens, 179 Ark. 118, 14 8. W. (2d) 257.

Appellant’s explanation of his failure to produce the
deeds when demanded was evidently not satisfactory to
the court, nor sufficient to overcome the presumption.

The majority is of opinion, after a careful ex-
amination and analysis of the testimony, in which the
writer does not concur, that the chancellor’s findings and'
decree are supported by the preponderance of the testi-
mony ; and no useful purpose would be served by setting
out the testimony more fully as the matter is largely. a
question of fact, which has been found in the appellee’s
favor upon testimony sufficient to support the decree.

We find no prejudicial error in‘the record, and the
decree is affirmed. ’
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