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PETTY v OZARK (GROCER COMPANY.-'
4. 3010 '
Oplmon delivered J une 12 1933

1. BILLS AND . NOTES—PRESENTATION OF CHECK——NEGLXGENCE—

""" Whethér a payee was- negllgent in ‘not presentmg a“check for pay-
ment within ‘three days-after ‘it was’ given 'to’ ‘the payee’s agent
by the drawer, 'with. instructions ,to ‘cash it immediately; was
-under the circumstances, the payee being in.a’ distant:city and
the agent having no authorlty to indorse the check . held -for
the jury. .

‘2. BILLS AND’ NOTES—PRESENTATION OF CHECK—DILIGENCE —Whether
. reasonable diligence'required 4 check td be presented on the next
- :1day after.it. was received held for the jury. -: - cr e

3., BILLS AND, NOTES—PRESENTATION . OF: CHECK—INSTRUCTION —An

'1nstruct10n that a check should be presented the day after 1t was

given where the person recewmg it and the bank are in the same

" town was properly refused where the check was réceived by the

payee’s agent having- no authorlty to indorse it and the check

. 1. was sent to payee in a city.other than that of the.drawee bank.

4. APPEAL AND ERROR——CONCLUSIVENESS OF JURY’S FINDING.—A jury’s

' ﬁndlng on the 1ssue whether a payee was neghgent in presenting

a ‘check for’ payment fau'ly submltted by the court’s lnstructlons,
“held conclusnve ‘ ; =

Appeal from Benton C1rcu1t Court John s. Combs
Judge ; affirmed. R vo b e

- Williams' & TV zllmms for appellant
Karl Gr eenhaw for appellee L

’\IEHAFFY J.: The Ozark Grocel Companv a corpo-
ration with -its prmclpal place of business.in Fayette-
ville, Arkansas, and:a_branch house at Siloam- Springs,
Arkansas, between beptember 17th.and October 9,- 1931
Asold to the appellant R. M. Petty merchandlse, the total
amount of which was. $991 01.. .. .

On : October 27, 1931, the appellant gave to Gene
Trahin, a representative- of the Ozark Grocer Company,
two checks, payable to-the Ozark Grocer ‘Company, for
the sum of $921.01. .One check was. drawn on the Pro-
ducers’ State Bank:of.-Siloam Springs, for $308.99, and
the other check was-drawn on tlie Hutchings First. Na-
tional Bank of: Siloam Springs for $612.02.
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The check on the Piroducers’ State Bank was paid,
but the check drawn on the Hutchmgs First National
Bank was not paid. It was given on October 27, and
the Hutchings bank was msolvent and closed on October
30, 1931:

. Thereafter, in May, 1932 the appellee began this

sult in the Benton Circuit. Court alleging that the mer-
.chandlse sold to appellant was $991 01, -and that appel-
lant ‘had paid thereon $308.99, leavmg a balance due of
$612.02:
_....The appellant filed answer, admlttlng the purchase
of merchandlse and the amount thereof, and alleging
that Gene Trahm was the agent and manager of -appel-
lee, and that appellant expressly told him-that it did not
make any difference about the $308. 99 ‘on. the Producers’
State Bank, but that he wanted the check on the Huteh-
ings Flrst National Bank cashed immediately. .

It was also alleged in the answer that the -appellee
did not cash the -check as Trahin was instructed ‘to do
at once, but mailed the check to Fayettevﬂle for deposit;
that the appellee, being notified that ‘appellant desired
the check to be cashed at once, and under the circum-
-stances. surtrounding: the'.banks. of Siloam Springs, the
appellee was negligent in not cashing the chéck as in-
structed; that at the time.the check was given the, bank
was open and appellee was told to cash it at once, and
agreed to do so, being’ notified by appellant that he de-
sired ‘'said money .be drawn from said bank.

It is then alleged that the bank closed on Octobel
30th, and that, if appellee had used.due diligence under
appellant s instructions, it would not have suffered loss.
He alleges:that the appellee carelessly ‘and negligently
refused and failed to cash the‘check, and held the same
until the failure of the bank, and: that by reason thereof
the appellee is not entitled to recover because the loss was
occasioned solely by its negligence. .

The appellant’s evidence tended to show that he told
Trahin, the representative.of the appellee, he wanted him
to get the check cashed immediately. This testimony was
contradicted by ‘the agent. The undisputed evidence



ARK.] Perry v.-02a8K GroceEr CoMPANY. 597

. shows that Trahin had no authority to indorse the check.
The undisputed evidence also shows that appellant’s
children had money deposited in the Hutchings National
Bank, and that appellant had approximately $80 of his
own money left, and he made no-effort to Wlthdraw any
of this before the bank closed. '

The only question in the case is whether: the appel-
lee was guilty of negligence in presenting the check to
‘the Hutchings First National Bank for payment. - '

The appellant’s first contention is that the evidence
did not ‘warrant the finding of the verdict. It was a ques-
tion of fact asto whetlier the appellee was guilty of neg-
ligence, and this was submitted to the jury under plopel
instructions, and the jury found against appellant.’

The next contention is that the court erred in refus-
mg to instruct the jury in the three instructions offered
by the appellant, and refused by the court. These in-
‘structions are as follows: A

“No. 1. The court instructs the jury that a check
must bhe presented for’ payment within a reasonable time,
and what is a reasonable time .will depend upon the cir-
cumstances in each case In the absence of special eir-
cumstances excusing delay, the reasonable  time for
presenting a check, when the person receiving the same,
and the bank on whlch it is drawn are in the same place
_is not later than the mnext business day after it is re-.
ceived, and when they are in different places, reasonable-
dlhgence requires the chéeck to be forwarded to the place
of payment not later than the next business day -after it
1s received by the payee, and presented not later than the
day after it is thus received. Imexcusable delay may
dlschalge the drawer f10m habﬂlty if he is 1n3u1ed by
the delay.”’

“No. 2. You are mstructed that it was the duty of
the plaintiff on the next day after receiving the check to
forward the ¢heck for presentation-to a suitable agent
in the town where bank is-located upon :which thé check
was drawn, and if you find that the plaintiff failed to do
s0, and that, if plaintiff had done so, that said check
would have been paid, and that, if plaintiff’s failure to
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.do so, and thé defendant was injured. thelebv Vou W1ll
find for the defendant.’’ . -~ s
- ¢No: 3. - You' are instructed -that, 1tr you hnd that
Gene Trahin was the agent.of the plamhff that knowl-
edge.of the agent is knowledge of the principal.”’
The first instruction, among other things, tells the
Jury that a;reasonable.time for presenfing a’ check when
.the person receiving the same and the bank on which

it is drawn are in the same place, is not later than.the -

next -business day- after it is received, and when they
are in different places, 1easonahle dlhoence requires the
check to be forwarded to the place of payment not later
.than the - ne\t busmess dax after it.is rec elved bV the
payee. . -
Section 7952 of C1awford & \lobes Dloest reads as
follows: “‘A check must be pr esented for pavment within
a reasonable time after 1'(&, issue or the drawer will be dis-
charged from liability ‘thereon to the extent of the loss
' aused by the delay.”’

~ Section 7763 of Clawfmd & Moses’ Dlgest plO‘ ides:
“In detelmmmo‘what is a ‘reasonable time’.or an ‘un-
T easonable time,’ regard is ‘(o he had to the nature of the
_1nst1ument the usaue of tlade or buqmess if any, with
respect to sueh instr uments, and ‘rhe facts of the par-
‘ticular case.’ " . : L

~ But these facts are ‘ro be dete1m1ned bv the ]u1 Y, and
not by the court: The appelldnt s defense 1 is based wholly
on negligence, and whether the appellee was nefrhgent
was a question of fac‘r to be determined by the jury.

It would have been improper for the court to have
told the jury that reasonable diligence required the check
to be presented on'the day. after it was given. It was not
a questlon of law for the court but a question- of fact
for the jury.

There is-another reason, however, why the instrue-
t10n was properly - refused in this case. The instruction
says that when.a person receiving the check and the bank
are in the same town, it shall bé presented for payment
on the following day. The person receiving this check
was not the payee, and had no authority to indorse the



check. : The payee received the check at Fayetteville, and
it was drawn on a bank in a'different town. The one re-
ceiving the check in this instance properly sent it to
the .payee, and the payee sent the check immediately to
the Federal Reserve Bank in St. Louis, which was the
usual custom in handling checks drawn on banks outside
of Fayetteville.

Instructions numbers 2 dnd 3 1equested bv appellant.
were properly .refused for the 1eas0n that whether the
appellee exercised diligence was a questlon of fact for
the jury, and not a questmn of . law 101 the court.

The coult instructed the jury at lenO*th and the in-
shuctlons Ulven by the court falrlx subml‘rted the only
issue in the case to the jury, and the jury’s finding is con-
clusive here. »

The judgment is aﬂhmed



