ARK.] Perimax v. Rocrrs. - 56D

.

: ,  Perrvax w. Rocrgs.
O 4015
o V Op1n10n delivered June 12, 1933

GUARANTY—SPECIAL GUARANTY.—A guaranty to pay damages to the
lessors of -certain ploperty resulting from nonpayment of rent,
held spec1a1 and not general bemg addressed partlcularly to the
lessors. ©

Appeal fronl Pope ClI‘CUlt Court A B Pmdd J,
Judge ; affirmed. -
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Ward & Caudle and R. F. Smith, for appellee

Swmrra, J. J. G. Butler & Sons" executed to J. G.
Rogers a written lease of a filling station in the city of
Russellville for the term of five years, for a rental of
$6,000, to be paid in monthly installments -of  $100 each
The date of the contract is August'17, 1925. ‘

There was executed on the same day in connection
with this contract a guaranty which reads as follows:

““We, the undersigned, by these presents bind our-
selves to pay any damages lessors may sustain during
" the first five year period of this lease resulting to lessors
by reason of the failure of lessee to comply with its pro-
visions in the payment of the rent stipulated theréin. -
Wltness our hands this the 17th day of August, ]995

“¢J. A. Rankin,
““Jerome Wright, -
- _ “‘Hedge McClanahan.”’

Rogers became ill aftér occupying the premises for
some months and Went to a hospital. ' The leased prop-
- erty was taken possession of by one Ladd, who was in
possession when the leased property was sold by the less-
ors to C. W. Hays and John H. Periman. -The testimony
is in conflict as to the authonty under which Ladd took
_ possession, whether as tenant of Butler & Sons or as
tenant of Rogers. Ladd defaulted in the payment of
rent, and Hays and Periman brought suit against Rogers
and h1s guarantors to recover the arrears of rent. Rogers
and Rankin filed no answer, and judgment for the want
of an answer was taken against them. Answer was filed
by McClanahan and the:administratrix of Wright, who
‘had died, the cause having been revived against Wright
in the name of his administratrix. Upon the final sub-
mission of thé cause against McClanahan and the admin-
istratrix of Wright’s estate, judgment was rendered in
their favor by the court sitting, by consent of parties, as
a jury, and from, that judgment is this appeal.

The guaranty here sued on is, in our opinion, spe-
cial,-and not general, and inured to the benefit of the
lessors, and to no other person. Tts obligation is ‘“to pay
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“At§ 52.of Stearns on 'Suretysh1p (3d ed.');:page 64 1‘
is said: ‘“A guaranty.'is 'special::when it is' add'ressed‘to
a:particular. person,-firmi.or corporation, and; when-so
addressed, only the promisee named in-the instrument ac-
quires any rights under it.”’ Numérous cases:are cited
inthe note .to' the text: quoted Wh1ch support the authm s
statement of the law. . + i«

At § 16 of the chapter on’ Guaranty in 28 C J ‘page
897,it'is said: ‘“A-special guaranty is ‘one which‘i§ ad-
dressed to a particular person ‘who ‘alone -can take ad-
Vantage of it, and ‘to whom only thé guarantor can’ be
held respons1ble it usually, but’ not necessanly, éontém-
plates a trust or reposes a: conﬁdence 1n the person to
whom it is addressed.”” *©* ' - et

See also Brandt, Suretysh1p & Guaranty, vol. 1 (3d

ed ), § 133, page 282 Childs, Suretyship’ & Guaranty,
page 258; Pingrey on Suretyshlp & Guaranty (7d ed)
§ 340, page 350.
' Our case of Kzllum V. Ashley, 24 Ark. '511, 1s o1ted
as holding to the’ contrary, but we think th1s is not its
effect. The ertmg there sued upon, referred to in th_e
opinion as ‘“‘a Wr1t1ng obligatory,”’ was ev1dently a
negot1able pronnssory note. The 1nstrum.ent Was exe-
ass1gned by the latter to J. B. Keatts, Who in’ turn
assigned to Killian, the plaintiff. It was indorsed in
blank before assignment by W. E. Ashley. Suit was
brought ‘against-J. O ‘fAshley asindorseriand ‘W E. Ash-
ley as guarantor. e

The opinion recites that “VV E. Ashley is declared
agalnst as guar antor #nd,' as the indétgerient. was made
in blank, without date itis not certainiwhethex he: should
have' been" declared agalnst as seourlty ‘or? guarantor,
and. it was theré also 'said that" “By 1ndors1ncr'the ‘obli-
gatlon in blank, he (W, E. Ashley) gave o the payee or
assignee an 1mphed power, to. Wnte above 1t the most
absolute iterms of guaranty:l’. . What, these ,terms of
guaranty were do not appear, but the opinion:does:state



that: “If William E. Ashley had desired to limit or
qualify the terms of his guaranty, he should have done so
when he made the indorsement ; but when he sent forth the
instrument with his name upon it, he is held to have given
his implied consent to be hound by such terms as the
holder of the obligation might fix. upon hnn in his char-
acter as guarantor.”” -

It was there contended that although Ww. E Ashley
was liable as gnarantor to the payee named, the contract
of guaranty did not pass by the assignment of the writ-
ing obligatory to the plaintiff for lack of privity between
those parties, and that consequently the plaintiff had no
right of action against the indorsing guarantor. The
court said that, while there were authorities to that effect,
there were other and later decisions ‘‘which hold differ-
ently upon reason and authority, which accord with the
rights of parties, holders of negotiable paper,”’ and
that: ‘It was evidently the intention of the Legislature
to facilitate their circulation, as a species of exchange, by
vesting in the assignee the same interest which .the
assignor had.”” In other words, one who indorsed a
negotiable promissory note in blank was liable upon such
indorsement to any one acquiring title to the paper. The
facts here recited make plain the distincetion hetween that
and the instant case.

The judgment of the court belm\ is conec‘r and it
is therefore affirmed.



