ARK.] Gorvox v. New York Lire Ixs. Co. 515

Gorpox v. New York Lire Insurance CoMpany. |
4-3018 | ’
" Opinion delivered May 29, 1933..

1. INSURANCE—AUTHORITY OF SOLICITING AGENT.-~—There was no pre-
" sumption that a soliciting agent had authority to collect premiums
on a life-insurance policy where the policy stipulated that no
_ person had authority to collect premlums unless he held an of’ﬁclal

-~ premium receipt.

2. INSURANCE—PAYMENT OF PREMIUM.— While payment of the pre-
.mium on a life insurance policy could be made without receiving
the official premium receipt, as provided in the policy, the burden
of p10vmg such fact was on the party claiming msurance to
show payment when disputed.

3. INSURANCE—PAYMENT OF PREMIUM.—A beneficiary was not en-
‘titled to recover on a policy, which provided that no person could
collect premiums unless he held an official receipt, where insured

" paid a premium to a soliciting agent who had no official recelpt
and msu1e1 never received the premium.

o Appeal from Conwav Circuit Court; 4. B. Pmddy,
Judge; aﬁ‘irmed , :
STATEMENT BY THE COURT.

On October 11, 1929, the New York Life Insulance
Company issued a polm) ot insurance to Shafter Gordon
for the sum of $2,000 payable in the. event of death {o
Mrs. Ollie I8, Gordon as beneficiary. ‘
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The policy of - insurance so executed contained the
following provision in reference to the payment and col-
- lection of premiums: :

-““Payment of Premiums.—All premiums are pay-
able on or before their due date- at the home office
of .the company or to an authorized agent of the com-
pany, but only in exchange for the company’s official
premium receipt signed by the president, a vice-presi-
dent, a second vice-president, a secretary or the treasurer
of the company, and countersigned by the person re-
ceiving the premium. No person has any authority to
collect a premium unless he then holds said official prem-
ium receipt. The premium may be made payable annual-
ly, semi-annually or quarterly in advance at the com-
pany’s respective rates for such modes of payment, and
the mode of payment may be changed by agreement in
writing and not.otherwise. The payment. of the premium
shall not maintain the policy.in force beyond the date
when the next payment becomes due, except as to the
benefits provided-for herein after default in premium-
payment.’’. .

Shafter Gordon d1ed on December 14, 1930 and this
suit was instituted by the. beneﬁc1ary, Mrs. Olhe E. Gor-
don, agamst the New York Life Insurance Company, ap-
pellee in the Conway Circuit Court to effect collection
of the proceeds of the policy.- :

In effect, the following facts were developed in the
trial of the case: :

.That one Fiser was the local re81dent agent of the
New York Life Insurance Company and- resided at Mor-
rilton in Conway County and solicited the application
of Mr. Gordon; that the policy was issued by the New
York Life Insurance Company and. delivered to Mr.
Gordon by Mr. Fiser as its agent; that Fiser collected
the first premium on the policy; that the second premium
on the policy matured or became due on October 11, 1930.
There was a prov1310n in the policy which allowed thu‘ty
days grace in which to pay the yearly premiums. With-
in the thirty day period of grace allowed by the policy
Mr. Gordon paid to the agent Fiser $57.62.as the prem-
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ium from October 11 1930, to. October 11, 1931 and the
agent Fiser e\ecuted the followmg recelpt x
. ’ “Nov 5, 1930. "“

“Rec’d of Shafter Gordon $57 .62 for ; premlum on his
L1fe Ins. for one year for New York Llfe Ins. Co.-

" “ByR. ‘H., Flser”‘ o

In reference to the payment of the premium to Mr
Fiser and Fiser’s authorlty to collect the same,. Mrs.
Ollie E. Gordon testified, in effect, that Mr. Fiser was. An
their home very often while he was working for the com-
- pany; that her husband. had a car, and Mr. Flser_ on
different occasions induced her husband to go with him .
to dlﬁerent places to get people to renew: :their-insurance;
that Mr. Fiser came to their home often and her hus-
band drove him over the county to write insurance. and
collect premmms

Mr.B.T.J ones, a Wltness on behalf of Mrs G'rordon,
testified in reference to the authorlty of Mr Fiser. to
- collect the premiums, n eﬂ"ect as follows:, . ... rregd

That he was present when Mr. Gordon pa1d his i nsur-
ance premium on November:4, 1930, to Mr. Fiser; that
he loaned Mr. Gordon the money with,xwhich.t_o, pay-it:
that the amount was $57 and some cents; that he knew
that Fiser had been representing himself as.the -agent
of the New York Life Insurance Company and. had been
soliciting business there at his place of ‘business from
dlfferent people; he. knew that Mr. Flser sohclted Mr
Gordon’s policy of insurance. The witness was asked the
following question: “You know, that Fiser wrote it and
was collecting the premlums for the company? ‘A. Yes,
sir, claimed he was.”’

The above statement of fact is a falr representatlon
of the facts produced in the trial court. in reference to
the aunthority of. the agent Fiser to: collect. the -annual
premium on the policy of insurance: in.this controversy:

" The trial court held as a matter of law that the above
testimony did not establish any authority in“the agent
Fiser to collect the annual premmms due October 11, 1930;
and thereupon directed the jury to- retirn a verdlct n



- 918~ '*"‘G"dﬁooi-'*'ﬁ?-N’E'\y’ 'Y(’)'Iik"]ﬂﬁ‘}? Ins. Col 187" T

favor of the insuranée company, and this-appeal is p1 ose-
cuted to reverse that judgment.

Edw. Gordon, for appellant.

.. W. P, Stmzt ‘and. Rose, Hemingway, Cantrell &
Louqhborough for appellee.,

- Kirsy, J., (after statlno the facts). It is moed that
the court eued in’ dlrectlno* the verdict against appel-
lant, the beneﬁcmry in the insurance policy sued on.

It is not contended, nor was any testimony- 1ntr0—
duced tending to show, that the money, the second pre-
mium, claimed to have been paid to R. H. Fiser, a former
a‘g"ent who solicited -the insurance and collected the first
premium, was ever paid to the insurance company or. re-
ceived by _it. He was only a specml agent with- limited
authority as shown for sohcltmo insurance and not a
general agent within the meaning of that te1m '

The policy provides for the pavment of ‘all plem-
1ums “on -or ‘before ‘their ‘due date at the" home oﬁice of
the company, “‘or to an authorized agent of the company,
but only in exchange for the company ’s official preminm
recelpt signed by the p1e51dent ‘a vice-president, a. sec-
ond vice- pre51dent a-secretary or’ the: treasurer of the
company, ‘and ‘counter signed by the person 1ece1vmg the
premlum "No person has'any authority to- collect a prem-
ium unless he then holds said official pr eminm recelpt ”

The testimony also tended to show that Fiser’s au-
thority to represent the company as, a sol1c1t1ng agent
had been terminated by the companv before: the money
for the payment of the premium was received by him;
and, without regard to whether the testimony is undis-
puted that notice of the’discharge of the agent who col-
lected the second premium for the insurance was brought
home to the insured before the payment thereof, there
is no presumption that his aunthority to receive payment
for premiums’ continued, since; after such first payment
of said first premiam, hlS anthorlty was limited by the
terms of the policy, or rather theinsured had knowledge
by its terms that premiums could be paid®only at: the

. home office or to an authorized agent of the company;

“‘but-only in exchange for.the company’s official receipt
Y g€ 10r.1 panj pt,

-



ete,”” and, ‘“No person. has:any authority. to collect a
- premium unless he then holds .said -official p1em1um
receipt.”” . . Co

"Of course, due payment of the premlum mlght have
been made without receiving such a receipt, but the bur-
den of proof would be on the party claiming said insu¥-
ance to show that it had been paid, when disputed; and
there- was no testimony showiing the payment of this
premium to an authorized agent or that the company
itself ever received the money.

If it had been shown that the : money was paid in fact

" to the insurance company, a different questlon would be )

p1esented but thete is no such qnestlon in this case of.

ratification or estoppel of the company to deny the
payment " .

" In United F)zeozds of Amewca V. Ph@llzps 186 Alk
70, 52 S. W. (2d) 628, cited by appellant the facts are
unhke those in this case, and it has no appllcatlon here,
bemg altogethe1 different, the dues or premiums therein
'havmo been aetually pald to. and 1eee1ved by the seele—

stances

There was no issue to be subnntted to the 3111y upon
- 1he undisputed proof herein, and the court did not err in

dir ecting a verdict,, and the Judgment must be affirmed.
It.is so 01de1ed g :
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