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OLIVER V. VVESTER\: Cray DRAINAGE DISTRICT Sy

4-3050. . o

@, g,

Oplmon dehveled June 5, 1933 Co : :.

1. PLEADING—EFFECT OF GENERAL DEMURRER.—Under Crawford &
‘Moses’ Dig., §:1190, a .general demurrer stating that: a ‘eross-com-
Dplaint did not state facts sufficient: to constitute a ground. for

. relief did not raise the obJectlon that there was a defect of parties.

2. PLEADING—ADMISSION BY DEMURRER —A general demurrer admlts
facts properly pleaded st

3. DRAINS—CONTRACTS.—Acts 1907, No. 368, under which bonds'and
contracts of a drainage dlstrlct were executed became a. part

. thereof. .

4. DRAINS—APPLICATION OF PROCEEDS OF. BONDS. —Money 1ece1ved

‘ from the sale of bonds of a drainage district held a special fund
for the purpose of paying for the 1mprovements authorxzed
"thereby, and purchasers of the bonds had no lien or claim on such
fund,; which’ could not properly be apphed to the payment of

- ,bonds g P

5. DRAINS——DIVERSION OF PROCEEDS OF BONDS ~Where proceeds of

sale of a drainage district bonds were wrongfully dlverted to the.

payment ofits bonds, leaving 1mprovement work unpald for, the
= holder of a judgment for -such unpaid work-is entitled to-have'‘a
sufficient amount of the annual assessments pledged for. payment

. :of such bonds to replace the amount so d1verted C e e e

6. DRAINS—SET OFF OF ASSESSMENTS —A property owne1 in a dram-

' dge 'district holding a Judgment_ against the' dlstr}ct ‘for 1mprove-'
“ment work was entitled to have the amount'of drainage assess-

- ments due on-his lands' c¢redited on his judgment where :proceeds
of -sale of .the district’s bonds had been. wrongfully dlverted -to
payment of its bonds. . . e g . :

7. DRAINS—DIVERSION OF PROCEEDS OF BONDS. —Where proceeds uf
sale of a drainage district’s bonds were wrongfully diverted ‘té
payment of the bonds; instead of to payment for ‘the improvement
work, bondholders could not defeat-the right .of the ‘holder: of ‘a
judgment recovered for improvement. . work to.have such, funds
so diverted replaced; from assessments by paying assessments. in
past due bonds.

) Apopeal from Clay Chance1y Cour t, IVVesteln Dls-
trict; J. M. Futrell Chanoellor reversed on appeal ;-af:

firmed on Cross- appeal T I TR
Oliver &. Oliver,: for appellant St iy bl
J. L. Taylor, for appellee. ., SRR e

N ‘.\[EHAFF “J. 'The- \Vesteln Cldv Dlamaoe Dlstnct
was formed b}' special act of the Legislature in:1907. The.
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directors were authorized to divide -the territory in-.
cluded in said district into .subdistricts, and it was
divided into five subdistricts. Subdistriet five began suit
in Clay County against numerous persons to foreclose
1ts lien for annual assessments. -

- G. B. Oliver, one of the appellants, owned consider-
able property in subdistrict 5, and the partnership of
Oliver & Oliver, composed of G B. Oliver, Sr., and G. B.
Oliver, Jr., owned one-half of a judgment wh1ch was. ren-
dered,agamst the district April 29, 1929, the other half
of said judgment having been settled. “Nothing had ever
been paid on the half of the judgment belonging to Oliver
& Oliver, and there was a balance die them of $10,018.53
at the time,the suit was filed.

- The: appellants filed a cross- complamt alleglng that
they owned the judgment against the district; and asked
that the amount of taxes due the d1strlct from Oliver
be credited on.the judgment. . .

_They. alleged in.the cross- complamt that one W. R.
Brown, doihg business--as Clay: County- Dredge Com-
_pany, entered into a contract with’ subdlstmct 5 for the
construction of drains and’ lemes in said subdlstmct
that, ‘under the contract estimates of the work done were
to. be made. from time to time as the work progressed,
and that Brown was to be-paid the amount of estimates,
less 15 per cent. until the work was completed. - When the
work was completed th1s 15 per cent. Was to be’ paid to
Brown. = .~

On the completlon of the Work the district. refused
to pay Brown, giving as a reason that the work had not
been completed within the time prescribed. Brown' as-
signed his cause of action to W. D. Polk. Polk brought
" suit and recovered a judgment for Polk and Brown for
$16,559.67, ~with "interest at 6 per cent. from Aprll 99
1929, to date of judgment: - »

Appellants further alleged in- their cross—complamt
that one-half of the judgment had been: sold by the re-
ceiver who had been appointed to také charge of Polk’s
property, and that, under an order of the chancery court,
one-half of the judgment was assigned to the appellants,
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and- that nothing has been paid on said‘judgment; that
the subdistrict sold bonds of the face valué ofi$110,000,
receiving therefor : $106,000 .in:-cash; that $140,000 of
benefits: was ‘assessed-against the property in:the sub-
distriet. : The act authorized the subdistrict to sell bonds
. for the purpose of the construction of the improvenients,
and it is alleged that they sold bonds sufficient to pay for
the construction work and: all incidental expenses, but
that the district, without:the knowledge- of appellants, or -
their privies, wrongfully and unlawfully transferred $10,-
679.44 of the funds received for construction, and wrong-
fully and unlawfully ‘used the same to:make payments
to the bondholders of subdistrict-5; that the.amount of
taxes collected from the:.lands i subdistriet 5:amounted
. to $107,380.56, but that the subdistrict paid to the:bond-
holders $118,060, and’the district has paid’for construe-
tion,- maintenance, .and -all ‘expénses- only - the sum-.of
$91,000; that they also collectéd by: lending. the proceeds.
- of the sale of its bonds a large-sum of money; thatsaid
distriet has no means with which. to pay the judgment of
appellants except from the annual taxes- collected..:

* They ask that thé taxes'duéfrom G.'B. Oliver, Sr 'to
the district be crédited on the judgment owned by appei-
lants; ‘that the treasurer and directors-of the distriet be
restramed from receiving in’ ‘payment of taxes anythmg
éxcept money ‘until’ appéellants have been paid in: full, and
‘that the directors be ordered to restore to the construc—
tion fund aid pay’ to appellants all'money received unt1l‘
their Judgment is fully satisfied; and that they be-re-
strained from paymg any money to the bondholders
untll said’ Judgment is pa1d i b

Appellees demurred to the cross complamt of ap-
pellants, and the, court sustamed the demurrer except
he found. that the taxes due on the lands should be

"credited on the Judgment The case is here on appeal

- . The appellees. contend - that the, bondholders. should
be made parties...: This question was not :raised in.the.
court below,-and. §. 1189 of Crawford & Moses’ Digest
provides that the defendant may demur-to the complaint



342 - "OLIVER v: \VES'TERN"‘CLAY"DRA‘INA“GE"DIST:‘-’—[-1-87“”*"*'

where it appears on its face that there 1s a defect of'
parties plaintiff or defendant. : -

Section 1190 provides: “The demurrer shall dls-
tinetly specify the grounds of objection to the complaint;
unless it.does so, 1t shall be regarded as.objecting only
that the.complaint does not state facts- sufficient to con- .
shtute a cause of action.”’ i - -

The appellees-filed a oene1al demune1 but did not

© specify, as required by. the statute, the 01ounds of ob-

jection to the complaint, except to state that the cross-
complaint- did hot -state facts sufficient_ to constitute a
ground for the relief prayed. Sullivan v. Arkansas Val-
ley Bank, 176 Ark. 278, 2 S. W. (2d) 1096; Fitehugh v.
First Natwnal Bawk of' Batesmlle 177 Ark 378 6 S W.
(2d) 308.

i A:general den1u11e1 to a complamt admlts the facts
properly pleaded' therein.: Ritchie Grocer:Co. ¥. Texar-
kana,; 182 Ark. 137, 30 .S. W. (2d) 213; Tyler v. Citizens’

- Bank, 184: Ark. 332, 42 .S. W. (2d) .385; Boone County

Bd. of Ed. v. Taylor, 185 Ark. 869, 50 S. W. (2d) 241..~

The act creating the Western Clay Drainage Distriet:
authorizes the directors of the district to contract for the
construction of..the improvements provided for .in the

. act, and ‘authorizes the district.to -borrow money, and
issue its interest- bearmo' certificates of. indebtedness for

any of its:current obhgatlons .and .also .authorizes the
dlstrlct to issue bonds in order to make present payment-
of all-expenses authorized by, this act. ..Section 12, act;
368, of the Acts of 1907., S :
Bonds could not have been sold bv the d1st11ct for
any other purpose, and it was thelef01e known .by the
distriet at. the time it sold the _bonds, and also by the
purchasels ‘of “the bonds, that the money received from
the sale of the bonds was fo be used for the’ pavment of
the expenses authorized by the a(t It could not be law
fully used for any othér purpose : ‘
- The act also provides for the'assessment of ‘henefits

'an'nuaflly for the.purpose of ‘paying -the-honds, and.the

act pledges to the payment of any:honds issued all.un-
paid installments of the assessmeénts. :
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In other.words, the act authorizes the sale of honds
for the special purpose of paying for the improvements
authorized, and pledges the assessments for the purpose
of paying the bonds.. The act does not pledge any other
property of the distriet to the payment of the ‘honds.

The money received from the sale of bonds is a spe-
cial fund for the purpose of paying for the improve-
ments authorized to he made, and the purchasers of the
bonds had no lien or claim on' this fund. On the con-
trary, the pulchasels knew that this fund-was to be used
to pay for the improvements, and their debt was seculed
7 bv a mortgage on the assessments. -

Bonds and contracts authorized by statute and exe-
cuted as required by the statute, are to be construed, as
respects the rights of 'all parties’to -such’ contracts, as
though the law 1eq1111mg and 1egula‘r1ng them were writ-
ten in them. : :

. The statute becomes a palt/of the bond and a palt
of the contract for the :improvements: the:-:same as ‘if’
written into the contract, and thestatute provides, among
other things: ‘“The said corporation ‘may issue bonds
in order to make present pay ment of all expenses authm-
17ed by this act.”’ - -

- Therefore the money rezeived flom the sale of the
bonds was to make payment for all expenses authorized
by the act, and neither the purchasers -of- the bonds, nor
any other person, had any*right to this fund except in
payment of the expenses incurred under the prov1s1on%
of the act.

. Appellees call at’renhon to ’rhe case of Kochtztsky v.
Mercantile Tiust Co., 16 Fed. (28)227.. The statute
construed by the- coult thele, however,. contamed the
following provision: = .. N

“To the payment of both the pr m(npal and mteles‘r
of the bonds to be issued under the provisions of this
" act, the entire revenue of -thé district arising from any
and all sources, and all the real estate,.railroads and
tramroads subject to taxation in the district, are by this.
act’ pledged; and the board of directors are heréby re-
quired to. set aside annually, from the first revenues col-
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lected from any source whatever, a sufficient amount to
secure and pay the interest on sald bonds, and a ‘sink-
ing fund.”. Crawford & Moses” Digest, § 3634.

The court in commenting on this provision -of the
statute, said in substance that no discretion was left
the officers of the district; that they were required to
make the specific d1spos1t10n annually of the funds. The
court also said that.this provision applied without ex-
ception or quahﬁcatlon to the payment of interest on
such bonds. The court also said, to make such assurance °
more, complete ‘that requlrement attaches to revenues
collected from any source whatever.

There is no such provision in the statute creating
the Western Clay Dramage District, nor is. there any such
provision in the amendment of 1909 ‘

The law construed by-the federal court in.the case
above mentioned of course became a part of the con-
tract. Our attention has not been.called to any-case that
would authorize a distriet to, take a fund specially pro-
vided by..the sale.of bonds to pay for the.improvement
and apply.it to the payment of bonds... It-would be mani-
festly.- unjust and inequitable to procure a fund for the
payment of the improvement and permit the purchasers
of the bonds, who held a mortgage on all the assessments,
to take.the fund provided for paying .the expenses and
then take all the assessments on which they had a lien
and prevent the contractors. from being paid.at all.

Taking - a - sufficient amount -of the assessments to .
replace the money wrongfully taken from the construe-
tion fund and:paid to-the purchasers of the bonds will not
prevent thie bondholders from getting their money. It
will simply be taking from the assessments the amount
of money paid to them that should have been paid to the
contractors, and will not deprive them of anything to
" which they were entitled under .the law. They still have
a lien on all the assessments,. and.there is ample provi- °
sion in the 1aW to compel the collection of the assess-
ments . . cee T -
Taking this- fund out: of the assessments collected
will simply be returning to the construction fund the



damount -wrongfully: taken from it, and will in- no way
reduce. the amount that the bondholdels are: enntled to
under the law.

Numerous authorities are referred to by the partles,
but we think the statute itself is plain and unambiguous.

. Appellees prosecute a cross-appeal- to reverse the
decree-of the chancellor giving credit to appellants for:
the amount of taxes due on Oliver’s. land " What we ,haVe'
already said disposes of this question.. - *- o

It follows also. that thé holders:of bonds: cannot de-
feat appellant’s clmm b\ pay ing- the fa\es in past- due‘
bonds. . . .7 - : SR et

-~ The. only 1eal questmn n the case is whether the
cross-complaint’. states facts® sufficient to constl‘ru’fe a
cause.of action, and we-hold. that it does." - :

.The decree of the chancellor is therefore aﬁnmed on
cross-appeal and revérsed on.appeal and. 1emanded with
dnectlons to .overrule the demurrer.:

-~ JOANSON, C J, and S\UTH “and \[cHA\*E\ JJ.,‘-
diss’ent. L R e



