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DAVIS V. OAKS. 

4-3017

Opinion delivered May 22, 193.3. 

1. JUDGMENT—VACATING AFTER tERAL—An order dismissing a cause 
• Os having been settled, mitde after expiration of the terrn at which 

the judgment was rendered, held not' to vacate the judgment nor 
• to constitute a proceeding under the statute (Crawford & Moses' 

.§ 6332) authorizing the court to direct the clerk to enter 
satiSfaction of the'judgment on the record. 

2. EVIDENCEWEIGHT OF TESTIMONY OF PARTY.—Tegtimony of an in-
terested party will not be considered as undisputed. 
JUDGMENTSSATISFACTION.—Eyidence held to sustain a finding 
that the judgment under which defenaants claimed a lien was 
unsatisfied. 

4. '' JUDGMENT—PAROL ASSIGNMENT.—A judgment may be assigned by 
• '-parol, so as 'to' convey an interest which equity will protect. 

- 
.Appeal from Garland Chancery Court Gar-

.	. 

rail Chancellor ; affirmed. 
Myrpky Woocl, for appellant. 
Jay-M. RoOand,„ for appellee. 
BUTLER,'J. The Conservative Loan Company at Lit-

tle Rock brought suit in the . 'Garland Chancery Court 
'against 0. C..Davis to recover on a -debt owing it by the 
latter and for foreclosure of ft .:mortgage given on a twen-
ty-five a'cre tract of land, with other lands, to secure the 
same.: On the 15th day of 'October, • 1923,-it recovered 
judgment for 4972.30 and a decree foreclosing the debt-
or's equity of redemption in the said lands. 

In: 1928 Davis moved to .Texas; and the following 
year ; the Liberty Realty Company, 'acting through its 

..agent; W. C..0aks, took -possession of the twenty-five acre
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tract. In August, 1932, Davis brought suit in ejectment to 
recover possession of said lands naming as defendants the 
appellees, Liberty Realty Company, W. C. Oaks and Car-
rie Oaks, his wife. The defendants, appellees, answered 
and by way of cross-complaint set up an interest in the 
lands as owners of the judgment rendered in 1923 afore-
said and as owners of certain notes and deeds of trust 
executed by Davis, and further alleged ownership by 
virtue of a purchase from certain persons to whom the 
lands had been sold for the taxes delinquent thereon. 
The case, on motion of defendants, was transferred to 
the Garland Chancery Court, which after hearing the 
evidence, fomid that the appellee, Liberty Realty Cora: 
pany, was the owner of the judgment obtained by the 
Conservative Loan Company aforesaid which it found 
was a valid and subsisting judgment, and the court ren-
dered judgment in favor of the said appellee for the 
amount of the same with interest from its date and de-
clared the same a lien on the lands involved, etc. From 
that judgment and decree comes this appeal. 

The pleadings and evidence have raised several 
questions involving the application of the statute of lim-
itations, the ownership of a certain note for $1,925 and 
deed of trust to secure the same and certain other notes 
and deeds of trust executed from time to time by the ap-
pellant, and the rights of a mortgagee in possession after 
default, and the duty of the mortgagovattempting to re-
cover, the effea of the tax sales under which appellee 
claimed title, ,etc. None of these questions become nec-
essary for us to consider , for the reason that the trial 
court has found as determinative' of the rights . of the 
parties these facts, namely, that a valid and subsisting 
judgment exists of- which the appellee Liberty Realty 
Company is the owner, and which constitutes a lien on 
the lands sought to be recovered by the appellant. 

The contention is made for the appellant, first, that 
said judgment has been paid. In support of this, the 
appellant testified • that the judgment was included in a 
note for $1,925 with a • deed of trust to secure the same 
executed by him "to the Como Trust CoMpany with the
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express agreement ,made 'at the time that said note was 
given .and received 'in ifull satisfaction and payment .of 
a judgment obtained by the Conservative Loan Company, 
and which.• had , been, purchased frem . it by the Como 
Trust Company.. ,He further claimed that . the $1,925 
note was barred by the.statute of limitations: His •coun-
sel insist that an order caused to be entered by the chan-
cery court, which was introduced in evidence, makes his. 
client's testimony. conclusive. That order, dated Feb-. 
ruary 18, 1924, is.as follows : 

"Chancery Record 1\1:, p. 121.- 
"Conservative Loan Company, • • . 

v.	No. 8171 
"'Oscar C.'Davis et al. 

'"Settled and Dismissed. 
"On this day it appearing to the court that ,this 

cause has been settled, and should• be dropped from . the 
docket, it is therefore ordered, adjudged and decreed 
by , the court that this cause be and the, same is hereby 
dropped from the doeket." 

Section 6332, , Crawford & Moses' Digest, is cited, 
which provides that, where the court .•s satisfied that the 
plaintiff has received full satisfaction of a judgment or 
decree, an order shall . be made directing the .clerk to 
enter its satisfactiOn _on ihe record thereof which shall 
have the saine effect as if it had been done by the. party, 
and attention is called' to the . holding in:the case of 
State v. Martin, 20: Ark. 629, that the action of the,court, 
ufidei that SeCtiOn . becomes res judicata * as to . all the 
faCts determined by 'the court in such' ()Mei. It • is in-
sisted that, before proCeedirig further on the jUdgment in 
favor of the . Co'nservative' Loan CoMpany, it Would' be 
neces8ary to first vacate the Order of Febraary 18,,sicOrd. 

The term at which the jadgment 'of October 8, 1928, 
was rendered expired before the third'Monday in Deeem-
ber at which a new terin began, so that the Court :was 
without jurisdiction to vacate that judgMent ei6ept fot 
the causes and in the method prescribed by the statnte. 
Therefore, the order of February 18: folloWing was in-
effectual to accomplish that purpose and, indeed, it'is
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apparent no such purpose was intended, or that it was a 
proceeding under the section of the Digest above . noted. 
There was -no direction to the clerk or actiom taken"by 
him under the provisions of that section: In that case 
there was nothing further before the court except to act 
on the report of sale when made, •• and the order, from 
its very terms, merely directed that the case be omitted 
from the docket and served to abate further proceedings 
until such time as the court's action might be asked: The 
recital, "It appearing to the court that this cause. has 
been settled," at most is only evidentiary in its nature 
and subject to be rebutted as any other .evidence.	• 

Although the appellant testified in positive, terms 
that the $1,925 note was .given and - received in full satis-
faction of the judgment, he admitted that nothing bad 
in fact ever been paid on the debt evidence.d by the note. 
As he was the plaintiff, he Was an interested party, and 
therefore . his evidence could not be , said to be •unclis: 
puted, and his interest was doubtless 'taken into con-
sideration by the court in determining the weight to 'be 
attached to his testimony. The.n, too, cipposed to his 
statement was the testimony.of the attorney of the Como 
Trust Company, who prepared the $1,925 note and deed 
'of trust seeuring it, and who stated that the 'note and deed 
of trust were not taken in satisfaction of . the debt,' bUt, 
that the judgment was purchased by said trust company 
from the Conservative Loan Company for the sum of 
$1,000,- and, contemporaneously with the execution of the 
aforesaid note and deed of trust, the Conservative Loan 
Company assigned in writing to -the. trust company its 
judgment, which assignment was on . the same date filed 
for record in the office of the recorder of deeds and mort-
gages in and for Garland County ; and that it was the 
intention not to accept the note in payment of- the judg-
ment but to retain the judgment lien as well. He gave' 
as his reason for this action that he was not then in-
formed of the condition of the title, and secured an as-
signme.nt of the judgment for fear' of some possible 
intervening incurnbrance.
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• To refute this testimony, the appellant calls to our 
attention the testimony of a witness who at- the time of 
testifying had charge of the records of the Liberty Realty 
-Company, which company had purchased the assets of 
the Como Trust Company, and who, at the time of the 
above transaction, was in the employ of the Como Trust. 
Company. ThiS witness testified that he - had no knowl-
edge of the assignment of the judgment until his atten-
tion was- called to it about the time the Liberty Realty 
Company took passession of- the property. His lack of 

"- knowledge of this transaction has but little weight,. for 
it appears - that he had nothing to do with the dealings 
between the Como Trust Company, the Conservative 

- Loan Company and the appellant Davis "except in a 
clerical-capacity." 

The ,preponderance of the evidence, .as we view it, 
supports the chancellor in his - finding that the judgment 
Was unsatisfied and a present and valid liability.- 

It is s ext strenuously insisted that there is . no evi-. 
deuce ,to sustain' , the. chancellor in -his finding that -the 
Liberty-Realty CompanY is . the owner of ._the judgment. 
On this branch of- the case the evidence is vague, but 
what-there is'-se'ems to:be undisputed, and. is to the effect 
that the'.Como. Trust Company paid -the Conservatiire 
Loan Company $1,000 for the judgment against the ap-
pellant .and took from it the assignment mentioned 
-s'upra. Afterward it became insolvent, and on March 8, 
1928, its affairs were placed in the hands of Hon. • E. H. 
Wootton, a Special Deputy. Bank Commissioner, for 
liquidation under thè_ direction of the Garland Chancery 
Court - In the instant case -there was introduced in evi-
dence a number of the petitions-, schedules, and court.'s 
orders- in that proceeding.- From these it appears that 
the affairs- of the Como T-rust Company were in great 
confusion, due to the conduct of one of its trusted officers. 
It is also- fairly inferable from these records that the 
Liberty Realty CoMpany purchased the entire assets of 
the 60E60' • Trust 'Company, which included the Judgment 
in question, although no specific Mention is made of it. 
In view of tbe fact that some -of the assetsy transfers of 
which were approV-ed-by the_ court,.are not identified in
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the petitions or orders-with particularity, the evidence 
of E. H. Wootton, who testified from personal knowledge 
regaiding the . purchase by the Liberty Realty Company 
of the Davis judgment, was competent. In that connec-
tion Mr. Wootton testified -that the . deed of assignment 
of the judgment became, and is, the property of the 
Liberty Realty Company, and that he, himself, obtained 
and was familiar with the orders made transferring all 
of the assets of the Como Trust Company to the Liberty 
Realty. Company. There was no testimony offered on 
behalf of the appellant controverting this evidence, and, 
while it may be said to be slight, we think it is sufficient 
to support the finding of the trial court. 

• An inference to be drawn from the argument of ap-
pellant's counsel is that, as there is no . proof or claim 
that the transfer of the judgment to the Liberty Realty 
Company was made in . writing, no valid assignment was 
made; counsel's statement being: -"All assignments of 
judgments of courts of record must be in writing," and 
§ 6303, Crawford & Moses' Digest,.is cited. 

A judgment may be transferred by parol so as to 
confer on the tranSferee an equitable interest therein 
which courts of equity will recognize and protect. • Clark 
v. Moss, 11 Ark. 736; Wier v. Pennington, 11 Ark. 745; 
Desha v. Robinson, 17 Ark. 248; Wright v. Yell,. 13 Ark. 
503; 58 Am. Dec. 336. 

The statute, § 6303 supra, was enacted to provide 
"a method of notice to protect all persons having an in-
terest in causes of action and judgments." K. C. etc. 
Ry. Co. v. Joslin, 74 Ark. 552, 86 S. W. 435. This statute 
did not prescribe the only method for the transfer of 
judgments, and the rights of an assignee by parol assign-
ment will still be protected in courts of equity. "But, 
aside from any statute- on the subject, the rights of the 
judgment creditor can be transferred to another so as to 
carry the right to enforce the judgment." Am. Ins. Co. 
v. McGehee, 113 Ark. 486, 169 S. W. 251. 

In view of the decision reached by the chancellOr, the 
other questions raised and argued become unimportant, 
and, as we are of the opinion that the conclusion of the 
trial court is not against the preponderance of the evi-
dence, its decree is affirmed. .


