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Opinion delivered May 1, 1933. 

1. CONTRACTS—MODIFICATION OF WRITTEN CONTRACT.—Parties to a 
written contract may rescind or modify it by mutual consent. 

2. CONTRACTS—MODIFICATION—CONSIDERATION.—Where . there is a 
mutual agreement to modify a contract, the mutual promise of 
the parties constitutes a sufficient . consideration for a valid 
agreement. 

Appeal from Phillilps' Chancery Court ; A. L. Hutch-
ins, Chancellor ; affirmed.	 - 

Brewer <6 Cra,craft and W. G. Dinning, for appellant. 
Bevens <(Mundt, for appellee. 
MEHAFFY, J. The appellee, J. B. Lambert, brought 

-suit in the- Phillips Chancery Court against the appel-
lants, C. W. Afilick and B. C. Pouncy, for the dissolution 
of a partnership which was formed in April, 1928, and 
for a distribution of the assets. 

It was alleged that appellee and appellants were 
partners operating under a written 'contract, which was 
filed as -an exhibit to the complaint ; that on January 20,
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1932, the partnership •was dissolved by the appellee in 
accordance with the option stated in the contract; that 
at the time of dissolution there were no debts owing by 
the partnership,. and that it owned a large body . of real 
estate, consisting of acreage, suburban and city property, 
which was .described at length; that the legal title to 
said property was in C. W. Afflick .as trustee, for the 
benefit of all the partners, and that appellee was the 
owner of an undivided one-third interest in and to said 
property. 

The complaint alleged the value of the real property 
and other property belonging to the partnership; that 
there - were mutual accounts existing between the appel-
lee and appellants, and that it was neceSsary to have the 
accounts adjusted. We do not deem it necessary to set 
out the written contract, because there is no controversy 
about its terms. 

Appellee afterwards filed an amendment to his com-
plaint reaffirming and reiterating all the allegations. of 
the original complaint, and stated that the original writ-
ten contract was, subsequent to its execution, modified 
.by verbal agreement, had and made by and .between all 
of . the parties thereto, whereby charges made on the 
books of the . partnership against the account of appel-
lee were agreed 'to he temporary charges only, which 
upon settlement were to be adjusted according to the - 
rights and equities of the parties. 

The -original written contra& -was unambiguous, 
and there is no controversy about its construction or in-
terpretation, but the only controversy in the case arises 
on the question of the oral modification of the written 
contract. The appellee contends that the contract was 
modified, and the appellants contend that there was 
no modification of the written contract. This is the only 
question presented for our determination. 

This court has many times held that a contract may 
be varied by the parties before performance. One of the 
recent cases is Elkins v. Aliceville, 170 Ark: 195, 279 'S. 
W. 379. In that case the court referred to a number- of 
authorities, and then said:
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." The principles of law decided in these cases are 
recognized as controlling by counsel for the plaintiff, 
but he claims that under the original contract the time 
for performance expired• at the end of sixty days, and 
that after this time the plaintiff wa§ under no legal ob-
ligation to take the bonds. In carrying out and applying 
the rule of law above announced, the parties to a contract 
may modify Or waive their rights under it and engraft 
new terms upon it by letters, and in such case the promise 
of one party is the consideration for that of the other. 
In other words, a contract may be varied by the parties 
before the performance, for the .reason that the power 
to enter into the contract equally authorizes them to 
abrogate or modify it, and this right to change or modify 
the contract equally extends to a change in the time of 
performing it. * * * 

" There is no rule of law forbidding the relinquish-
ment of an existing contract and the substitution of a 
new one in its stead, and that is what was done in the 
case at bar. * * * 

"It is well settled that the parties to a contract may 
at any time rescind it in whole or in part by mutual con- • 
sent, and the surrender of their mutual rights and the 
substitution of new obligations is a sufficient considera-
tion.'' 

It is therefore a well-settled rule of this court that

any parties who can make a contract can rescind or mod-




ify it by mutual consent. If they are capable of making 

the contract in the first instance, they may by mutual 

consent modify it in any manner. Parties to a written 

contract may :rescind it by oral agreement, or they may

modify it by oral agreement. Black on Rescis gion &

.Cancellation, vol. 1, p. 20; 13 C. J. 593; 6 R. C. L. 914. 

The appellee testified that a modification of the partner-




ship contraet was made in the spring of 1929. He said: 

"It became very evident in the spring of 1929 that to 


Carry on the work it would be necesSary for Merrifield 

& Lambert to receive some compensation for their ser-




vices." He then testified that he met Mr. Afflick and Mr. 

Pouncy in Simsboro, and it was agreed upon at that time

for them to allow a drawing account of five per cent. on
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all sales made, which should be chargeable against appel-
lee's interest in the partnership. 

He then testifies about another conference with 
Aftlick and Pouncy in the spring of 1930, in which he 
states they went thoroughly into the cost of operation 
in the promotion work, and it was agreed that they were 
to be allowed a commission of five per cent. as a drawing 
account,. and that whatever cost there was to the firm 
of Merrifield & Lambert would be adjusted at the expira-
tion of the partnership. The firm of Merrifield & Lambert 
were doing the promotion work. The appellee's testimony 
is corroborated by the testimony of Merrifield. Both Mr. 
Afflick and Mr. Pouncy contradict the evidence of Lam-
bert and Merrifield. 

Whether there was a modification, as testified to by 
appellee, was a question of fact for the chancellor. This 
court has repeatedly held that, where there is a mutual 
agreement to modify a contract, the mutual promise of 
the parties will constitute a sufficient consideration for a 
valid agreement. There was not only the testimony of 
the witnesses, but numerous letters were introduced in 
evidence and considered by the chancellor, but we do not 
deem it necessary to set out the testimony at length. 

0. We have not called attention to nor discussed the 
numerous authorities cited and relied on by the parties, 
and have not discussed their different contentions, be-
cause, as we view the case, it is simply a question of fact 
as to whether there was a modification of the contract 
by mutual consent. The chancellor found that there was. 
_and bis findings are not against the preponderance of 
the evidence. 

Since there is no controversy about any other feature 
of the case, except the modification of .the contract, the 
decree of the chancellor must be affirmed. It is so ordered.


