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SQUIRES V: NEW " AMSTERDAM CASUALTY COMPANY. 

...4-3077	. • 

..ppinion* delivered May 15., 1933.. 

1. PROHIBITION—PARTIES.—The writ of prohibition lies to the court, 
and not to the parties to the litigation. 
INJUNCTION—MULTIPLICITY OF SUITS.—Equity will not enjoin the 
prosecution of numerous actions at law growing out of the 
same transaction, in the absence of other legal or equitable rights 
existing in the person seeking the injunction. 

3. S INTERPLEADER—CONSTRUCTION OF CROSS-COMPLAINT.—Afl . admis-
sion of liability is essential before a cross-complaint can be 
treated as a bill of interpleader or a bill in the nature of a bill 
of interpleader. 

4. INTERPLEADER—PAYMENT INTO COURT.—A cross-complaint by the 
surety of a foreign insurance comPany , asking that it be treated 
as a bill of interpleader held not to confer jurisdiction on the 
chancery court to restrain an action at law on the bond where the rn 
surety fails to deposit the Money in C011k to be prorated among 
the claimants on Such bond. 

Prohibition to Pulaki :Chancery Court; Will .0. 
Akors,.Special Chancellor ; Writ granted. - ,
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John L. McClellan and Sann T. ice Tom Poe, for 
appellant.	 • 

Buzbee, Harrison, Buzbee-ce Wright, for appellee. 
HUMPHREYS, J. -This is an application to this court 

for a writ of tifohibition against Will G. Akers, special 
chancellor of the Pulaski Chancery Court, and the New 
Amsterdam Casualty Company, which is a party to the 
litigation in said court, to inhibit them from proceeding 
by restraining order or injunction to prevent petitioner 
herein from prosecuting his suit in the Little River Cir-
cuit Court to recover on a . $10,000 judgment which he 
obtained against'''. E. Pattison in the circnit court of 
Saline County. The suit to collect the judgment from 
the New Amsterdam Casualty Company was based upon 
a bond executed by it to qualify the Union Indemnity 
Company to do business in Arkansas, in which latter 
company H. E. Pattison held an indemnity policy. 

Appellant sustained injuries in an automobile colli-
sion through the negligent operation of a car owned by 
H. E. Pattison and recovered the judgment aforesaid 
against him on account of the injuries received. He 
obtained an execution against Pattison out of the circuit 
court of Saline County, .which was returned nulla bona. 
The Union Indemnity Company, in which Pattison held 
an indemnity policy, became insolvent. It owned some 
real estate in Little River County in this State. Subse-
quent to the insolvency of the Union Indemnity Com-
pany, the petitioner herein filed an attachment suit 
against the Union Indemnity Company in the circuit 
court of Little River County and levied upon the real 
estate. He made the New Amsterdam Casualty Company 
a party defendant, alleging its liability for the payment 
of the judgment under its qualifying bond executed to 
obtain the right Of the Union Indemnity Company to do 
business in Arkansas. During the pendency of this suit 
in Little River County, the New Amsterdam Casualty 
Company was made a defendant in a suit brought by the 
Independence Indemnity Company in the chancery court 
of Pulaski County, which company had also executed a 
qualifying bond to qualify the Union Indemnity Com-
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pany to do business in Arkansas. The New Amsterdam 
Casualty Company filed an answer and cross-complaint 
in the suit of the Independence Casualty Company, in 
which it made the petitioner herein a cross-defendant 
along with others, in which it pleaded that the petitioner 
herein be required to interplead and file its claim against 
the New Anisterdam Casualty Company for adjudication 
in the Pulaski Chancery Court and that he be enjoined 
from further prosecution of his .suit at law in the circuit 
court of Little River County against the New Amster-
dam Casualty Company. In the cross-complaint; it ad-
mitted the execution of the qualifying bond in the sum 
of $20,000, but denied any liability thereunder to the 
petitioner or other cross-defendants, and obtained from 
Will G. Akers, special chancellor, a restraining order 
commanding your petitioner to refrain from prosecuting 
his suit at law in the circuit court of Little River County -
against the New Amsterdam Casualty. Company. 

This application must be treated as a request for a 
writ of prohibition against Will G. Akers, special chan-
cellor, only, for a writ of prohibition lies to the court 
and not to the parties to the litigation. Dunbar v. Bour-
land, 88 Ark. 153, 114 S. W. 467; Merchants' &Planters' 
Bank v. Hammock, 178 Ark. 746, 12 S. W. (2d) 421. 

The only other question arising on this petition for 
a writ of prohibition is whether the chancery court of 
Pulaski County had jurisdiction under the allegations 
of the cross-complaint of the New Amsterdam Casualty 
Company to _issue a restraining order against the peti-
tioner herein-: The gist of the cross-complaint was to 
implead the petitioner herein to file and litigate their 
respective claims against the New Amsterdam Casualty 
Company under the qualifying bond it exedutea in behalf 
of the Union Indemnity Company. It admitted the exe-
cution of the bond, but denied any liability to the dross-
defendants thereon. The doctrine of the prevention oi a 
multiplicity of suits is invoked to sustain the jurisdiction 
of the chancery court and "to justify the issuance of the 
restraining order. Other legal or equitable rights to 
relief must exist in one -before equity will, at his instance,



470	SQUIRES V. NEW AMSTERDAM CASUALTY C
	1187 

enjoin the prosecution of numerous actions at law grow-
ing out of the same transaction. 1st Pomeroy '.s Equity 
Jurisprudence (Fourth Edition), § 250 ; Jones v. Barris, 
90 Ark. 51, 117 S..W. 1077. 

The . cross-complaint cannot be. maintained as an 
action of interpleader or an-action in .the nature of inter-
pleader, thereby conferring jurisdiction on the chancery 
court to issue the restraining order, for essential and nec-
essary averments are lacking to so treat or construe it. 

In the first place, liability under the bond Was not 
admitted ; but, on the contrary, was specifically 
An admission of liability was essential and necessary be-
fore tbe cross-complaint could be treated as a bill of inter-
pleader or a • bill in the nature of a bill of interpleader. 
Southwestern. Telephone & Telegraph Co. v. Benson, 63 
-Ark. 283, 38 S. W. 341 ; Crass v. Memphis & C. R. Co., 96 
Ala. 447, 11:So. 480. 

In the next place, the money was not deposited in 
the court to be prorated among the claimants, nor was an 
offer to . do so:contained in tbe cross-Complaint, and for 
this reason also' the cross-complaint was fatally defec-
tive as a bill of interpleader or a bill in the. nature of . a bill 
of interpleader. conferring jurisdiction on tbe chancery 
court to issue a restaining order. 15 R. C. Ii., 230. 
• "In- a proper case for a bill of interpleader com-
plainant may . have an injunction , restraining claimants 
from further prosecution of their . actions , at law ,pending 
the litigation under the interpleader, but only on bring-
ing the fund into court. 33 C. J. 452. 

The case of Chicago, Rock Island & Pacific Railway 
Co. v.. Moore, 92 Ark..446, 123 S. W. 233, cited and relied 
upon by respondent, in no way contravenes tbe principles 
announced herein. In that case the Chicago, Rockisland 
& Pacific Railway Company admitted liability and offered 
to pay the amount into court, and also aVerred an , equit-
able issue of alleged claini.of a lien upon its railroad in 
addition to the prevention of a multiplicity of suits. That 
suit was clearly one in the nature of a bill of interpleader. 

The writ of prohibition is granted.


