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LEVEES—STATUTORY PROVISIONS.—The Legislature could authorize
the payment of damages to landowners for withdrawal of pro-
tection by the levee district. . ’

LEVEES—STATUTORY PROVISIONS.—The Legislature, having author-
ity to authorize the payment by a levee district of damages-to
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landowners for withdrawal of protection by the levee, could vali-
date by a subsequent act a contract executed by the levee district
to pay damages for withdrawal of levee protection to a land-
~owner who had paid levee taxes for 30 years (Acts 2d Ex. Sess.
" 1932, No. 14).

" 3. LEVEES—RIGHTS OF TAXPAYER.—A taxpayer - of a levee district

could not maintain a suit to recover money which the district
paid to a landowner for damages sustained by withdrawal of his
land from levee protectlon, smce the district itself could not
maintain such suit.

Appeal from Pmmett Chdncely Court; J. F. Gaut-
ney, Chancellor ; affirmed.

STAI‘EMENL BY THE COURT.

As a citizen and taxpayer of St. Francis Levee Dis-
triet in Poinsett County, appellant, H. H. Howington, in-
stituted this suit in the chancery court of Poinsett County
against the appellee, C. W. Friend, to recover of and from
the appellee for the use and benefit of the levee district
$400 which had been paid to appellee by the levee district.

Some thirty years ago the St. Francis Levee District
built' a levee along the western bank of the Mississippi
- River, and since -said time appellee’s lands have been
protected by said levee. In 1929 the levee district re-
located its levee placing it west of appellee’s lands, leav-
ing appellee’s lands between the new levee and the river,
thereby withdrawing levee protection. Prior to the build-
ing of the new levee, the levee district instituted a suit
against the appellee for the purpose of condemning a
right-of-way for the location of the new levee. While
this litigation was pending, an agreement was effected
between the levee district and the appellee by which the
district agreed to pay appellee $10 per acre for his
Jands left between the new levee and the river. The
levee district, through its board of directors, paid to ap-
pellee the sum of $400 in satisfaction of his claim for dam-
ages against said levee district, and this snit was insti-
tuted to recover this money. The chancellor decided this
case upon demiirrer to the answer and dismissed appel-
lant’s complamt for want of equity, from which decree
this appeal is prosecuted. -

Appellee alleged in his answer, the truth of which
was admitted by demurrer, ‘‘that he and those under
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whom he claims title had paid levee taxes to construct
and maintain the levee for a period of thirty years; that
they had built houses and otherwise 1mproved the
lands, ete.”’ :

C T. Carpenter, for appellant.

James G. Coston, J. T, Coston and Rose, Heming-
way, Cantrell & Loughborough, for appellee. _

' Jorxson, C. J., (after stating the facts). It is in-
sisted, on behalf of appellant, that this.case is ruled by
City Oil Works v. Helena Improvement District No. 1,
"149 Ark. 285,232 S. W. 28, 20 A. L. R. 296, and McCoy
v. Bodrd of Directors of Plum Bayou District, 95 Ark.

345, 129 S. W. 1097, 29 L. R. A. (N. S.) 396. We cannot
agree with this contention. In the McCoy case the al-
leged damages accrued by reason of the construction of
the levee in the first instance.. This court held in effect
that the levee district was not liable to a property owner
for damages accruing by reason of the construction of
the levee. In the City Oil Works case it was determined~
that it was necessary to move the levee back and cut off
the oil mill between the new levee and the river becavse
of the caving in of the old levee. . It was not contended
in either case that taxes had been paid to the district for
a long number of years. In the instant case appellee
has paid taxes to the levee district for the past thirty
years and had a perfect right to expect that his lands
would continue to be protected by the levee. This, in our
opinion, differentiates the instant case from elther of the
cases cited supra. . '

Again, when this court passed upon the questions
presented in the City Oil: Works case and the McCoy |
case, there was no authority of law for the board of di-
rectors in levee districts to contract or assume any lia-
bility for damages which accrued by reason.of the ‘with-
drawal of levee protection.

Notwithstanding; the board of dlrectors of St Fran-
cis Levee District had no authority under the law to make
a contract with appellee at the time this one was made,
we are of the opinion that this contract has been vali-
dated by act 14 of 1932 and is now a binding obligation
of the dlstrlct Section 1 of act 14 of the extraordinary
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- session of the Legislature of 1932, in part, reads as
follows: _ , '

" ¢“Section 1. In all cases where the board of direc-
tors or commissioners of any levee district have, prior or
subsequent to the passage of this act, agreed, contracted
or promised, formally or informally, to pay any land-
owner or landowners for damages to land caused by with-
drawal of levee protection therefrom, or by inclosing
such land within a loop or circle of such levee, or sur-
rounding the same by such levee, such agreement, con-
tract, promise or understanding, when evidenced by a
writing, whether-a formal contract or a resolution of'the
hoard, or other instrument, shall be valid and enforceable
between the parties.’’

There is, and can be, no doubt but that the Legisla-
ture could have in the first instance authorized the assess-
ment of damages to the. property owners for the with-
drawal of protection. Since the Legislature could have
done this in the first instance, it can by a subsequent act
cure and validate all contracts and agreements in refer-
ence to such subject-matters. This, we think, “has been
done in the instant case.

This court held in State ex rel. Hall, v. Canal Con-
struction Company, 134 Ark. 447, 203 S: W. 704, quotmd

. from the syllabus:

“In statutes governing 1mpr0vement districts, if a
defect consists in doing some act, or in the mode or man-
ner of doing it,. whlch the Lemslature might have made
immaterial by a prior law, it may do so by a subse-
quent one. * * *

“Under the statute providing for the organization
of an improvement district, an error was made in the
engineer’s estimate of the amount of excavation. The
contractor bid upon the erroneous estimate. Held, it was
proper for the Legislature thereafter to pass an act
providing for payment for the increased cost of the
improvement.’’

In Favor v. Wayne, 134 Ark. 30, 203 S. W. 22, quot-
ing from the syllabus, this court held: ‘‘The rule in
regard to curative or healing acts is that, if the thing
omitted or not done, and which constitntes a defect in
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the proceedings, is something which the Legislature
might have dispensed with by a previous statute, it may
do so by a subsequent one.”’

In Allen v. Harmony Grove Consolidated School Dzs-
trict, 175 Ark. 212, 298 S. W. 997, the court used the.fol-
10wing language, quoting from Green v. Abraham, 43
Ark. 420: “‘The rule applicable to cases of this deserip-
tion is substantially the following: If the thing wantmg,
or failed to be done, and which constitutes the defect in
the proceedings, is something the necessity for which the
Legislature might have dispensed with by prior statute,
then it is not beyond the power of the Legislature to dis-
pense with it by subsequent statute. And, if the irregu-
. larity consists in doing some act, or in the mode or man-
ner of doing some act, which the Legislature might have .
made immaterial by prior law, it is equally. competent
to make the same immaterial by a subsequent law.”’

In Hall v. Mitchell, 175 Ark. 641, 1 S. W. (2d) 59,
this court held:. ‘‘The Legislature, when enacting our
homestead statute, could have dispensed with any re-
quirement as to the wife’s signing it, and, this being so,
it had the authority, where no vested rights are affected,
to do the same by subsequent legislation. The right
which a curative statute or healing act takes away in
such a case is the right in the party to avoid his contract.
Such legislative acts are sustainable only because they
are supposed not to operate apon the deed or contract
by changing it, but upon the mode of proof.’”’

In the more recent case of Common School District
No. 42 v. Stuttgart. Special - School District No. 22, ante
p. 119, this court held:

“\Ve think that § 54 of act 169 of 1931 is apphcable
to the order of the county board of education made and
entered on March 8; 1930, and that all omissions and ir-
regularities therein, whethel by lack of petition or notice,
are cured and Vahdated by said act, and- that said order
of the county board of education of A1kansas County has
- established the true boundary line hetween S‘lld two
districts.”’

Since we have reached the conclusion that the Legis-
lature could have authorized by an appropriate act the



recovery of damages for withdrawal of levee protection
in the first instance, we now hold that it is authorized to
validate and cure by a subsequent act all contracts and
agreements *with reference to the payment of such
damages. : '

Since the conclusions here announced are decisive
of all the issues in this case, it will not be necessary to
discuss other interesting points discussed by counsel.

It follows from what we have said that the levee dis-
trict could not recover this fund from appellee in the
first instance, therefore a citizen and taxpayer’s rights.
stand upon no higher ground. Since the levee district
could not maintain this suit, certainly the appellant can-
not maintain it as a taxpayer for the use and benefit of
the distriet. .

The decree of the Poinsett Chancery Court is in all
things affirmed. '



