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AMERICAN COMPANY OF ARKANSAS V. BAKER. 

4-3013.


Opinion delivered May 22, 1933. 

1. NEGLIGENCE—CONTRIBUTORY NEGLIGENCE AS DEFENSE.—In an ac-
tion by an employee against his corporation—employer and a 
fellow-servant, contributory negligence is a complete defense for 
the fellow-servant, bUt' as to the corporation the doctrine of 

• comparative negligence applies, under Crawford & Moses' Dig., 
§ 7145. 

•2.- APPEAL AND ERROR-1NVITED ERROR.—An appellant rnay.not take 

advantage of an erroneous instruction given at its request. 

.3. MASTER AND SERVANT—NEGLIGENCE OF FELLOW-SERVANT.—Whether 
a fellow-servant -driving a truck wis negligent in stopping the 
'truck without warning at 'a place where plaintiff, attempting to 
board .the truck, was injured by a passing truck held under the 
evidence a question for the jury. 

4. APPEAL AND ERROR—CONCLUSIVENESS OF VERDICT.—On appeal a 
verdict will not be set aside as against the preponderance Of the 
evidence, but, when approved by the trial court, it is conclusive 
if supported by substantial evidence. 

5. MASTER AND SERVANT—NEGLIGENCE OF FELLOW-SERVANT—INSTRUC-
TION.—It was error to take from the jury the question of a fel-
low-servant's negligence, if any, in suddenly stopping' his truck 
without a signal, if that was the proximate cause of the injury. 

6. AIMMWOBILES—PARKING IN , HIGHLWAY.—ActS 1927, c. 223, § 24, 
making it unlawful to park or leave standing any vehicle on the
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,highway -not leaving at least 15 feet unobstructed, has no appli-
cation where . a. truck had . stopped: only momentarily to i . allow -a 

• person to hoard ' the truck. 
AUTOMOBLESPARKING IN HIGHWAY—JURY QUESTION.—Generally, 
it is a questiciri for . the , jury' tO 'Cletermine, frOm . tlie surrounding 
Virdimstances' and'fi.oni 'the reasdu why' a vehicle 'StOpped; whether 
it was illegally . parked on'the• ffighWay. 1 ,	 • - 

,	 ApPeal .frotn..Desha Circnit Court; T G Parhant,

JUdge ; 'reveised. 

Buzbeei Pugh (0 Harrison,- for appellant. • 
Gdlol&a: • Golcten . and Williamson ct' WilliamSon, for 

• •	-•	•	 , 

MiTLER, J .; The defendaPt: (appellant) is n corpora-
tion.. Plaintiff (aPpellee) was its servant . and,. in ,the 
dicharge of his duties as such, WaS injured. The negli-
gence of a fellow :§ervant -. Concurring with that .of aPother 
was . charged R. 's th . proxiMate . canse of the . injUry. An 
aCtiOn wa§ brotight by_apPellee foi . damages . against the 
fellow-servant -and the COrporatiOn WhiCh resulted in a 
'Verdik 'for the deferidant servant and ' against :the etn.- 

'froni whch the' latter: ha aPpealed: 
, QA.the.return.of the .yerdict into ,court, both the 
,appellep and the:.,appellapt, mov,ed 'for,.a judgment i :not-
withstanding the yerdict, The, app.ellee . moved for judg-
ment , in . his favor:against . the defendant.,; Mitchell God 
win, his.:kellow Tseryant„ .and .the appellant, •mo-yed for . ,a 
judgment in its favor;,,, The oyerruling. i of appellant 's 
motion is one of the principahgrOunds,assigned for;:re:- 
versal of this . case, the appellant basing-its position on 
the general , rule. announced in the case. of Payerson: 
Pisher 143 Ark..3.76 221 S. W. 468 . as follows.: Where 
a recovery is sought . in , annction . agahist ..a.principal and 
his agent based. upon the,.act or omission of the agent 
which the principal dictnot direct and .in which he did 
,not.participate.and for which his responsibility is simply 
that cast upon. him i?y Jaw .byJ'eaQn.of his relationship 
to the agent, a- judgment in fay.or of and.exonerating. the 
agent 'generally ex. proprio vig ore :relieves the principal 
of responsibility, and-may be availed Of by the principal 
for that purpose.'"
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Appellant recognizes that there is an exception to 
this rule where the liability of the master and the servant 
is governed by different rules, as pointed out in the re-
cent cases of Mississippi River Fuel Corp. v. Sewn, 184 
Ark. 554, 43 S. W. (2d) 255, , and Mo. Pac. Rd. Co. v. Mor-
rison, 186 Ark. 689, 55 S. W. (2d) 993, but contends that 
the exception cannot be applied in the case at bar for the 
reason that the court instructed the jury that contribu-
tory negligence was a complete defense as to both aefend-
ants. The instruction referred to is instruction No. 8 and 
was given by the court over the objection of the appellee 
and at the request of the appellant. The declaration of 
the court correctly stated the general rule, but failed to 
take into consideration the eiception created by § 7145, 
Crawford & Moses' Digest. That section is as follows: 
"In all actions hereafter brought against any . such cor-
poration under or 1:13:r virtue of any of the provisions of 
this act to recover damages for personal injuries [to an 
employee, or where such injuries] (a) have resulted 
his death, the fact that the employee may have been 
guilty of contributory negligence shall not bar a recovery, 
but the damages shall be diminished by the jury (and not 
by the court) in proportion to the 'amount of negligence 
attributable to such employee; provided, that no such 
employee who may be injured or killed shall , be held to 
have been guilty of contributory negligence in any case 
where the violation by such corporation of any statute 
enacted for the safety of employees contributed to the 
injury or death of such employee:" 

Because of the above statute a different defense ob-
tains as to the fellow-servant and the corporation. As to 
the former, the contributory negligence of the plaintiff, 
if any, remains a complete defense, whereas this is not 
so as to the corporation; as - to-the latter, the doctrine of 
comparative negligence established by the statute ap-
plies, and the rule announced in the Senn and Morrison 
cases, supra, therefore applies to the instant case. "It 
will therefore be seen that it might -be perfectly proper 
to find a verdict in favor of the employee charged with 
negligence and against the master, because appellee 
would be entitled to a verdict against the corporation,
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notwithstanding his contributory negligence, •but would 
not be entitled to a verdict -against the servant, no mat-
ter how guilty he may have been of negligence, if the in-
jured party "was guilty of any . contributory negligence." 
Miss. River Fuel Corp. v. Senn, supra. 

The appellant argues that, because of instruction No. 
8, it cannot be said that the jury failed to find against 
the fellow-servant, Godwin, because of contritutory neg-
ligence of plaintiff, for under the instruction of the court, 
whether .right or wrong, if the jury found contributory 
negligence on the part of the plaintiff, it was its duty to 
return a verdict in favor of both defendants. This argu-
ment is untenable for the reason that the court was drawn 
into error at the suggestion of the appellant, and it- is 
therefore in no position to take advantage of it, and the 
court correctly overruled its motion for judgment not-
withstanding the verdict. 

2. The second ground urged for reversal of the 
judgment and dismissal of the case is based upon the re-
fusal. of - the court to direct a verdict because of failure 
of the evidence to justify the submission of the case to 
the jury. The appellant argues with great force that the 
testimony fails to establish any negligent act on the part 
of Godwin, the fellow-servant, which was the proximate 
cause of the injury to -the appellee. • 

That part of the evidence necessary for an under-
standing of this issue establishes the following facts ; 
appellee was a truck driver, and at . the time of the injury 
was conveying a truck loaded with merehandise of the 
appellant along Highway No. 4 traveling toward War-
ren from Monticello. At a point between'these two towns 
a considerable portion of the highway was covered with 
water,. and . in attemfaing r to pass through this the truck 
driven by the appellee became mired and could not be 
driven further. He got out of the truck and waded 
through the water toward the west until he emerged 
from it. From this point the ground gradually ascended -
for about 500 feet to what the witnesses called "the brow 
of the hill." Between the edge of the water and this hill 
another truck of the appellant was standing which had 
been driven from Warren by Godwin and in which an-
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other -employee of the -appellant, a Mr: , Caraway,. was rid-
ing. When they discovered the-predicament of the truck 
driven by the appellee, they .went back ,• to . where their 
truck was standing, ---then headed tOward..-Warren,. and 
turned it around and drove downward to near the edge 
of the water, their purpose being to take appellee.with 
them.and return -to the mired truck and remove a part 
of its load so that it might be driven .out. When God-
win's truck was .near the water's edge, it was stopped for 
the purpose of allowing appellee to get. on: Near the 
place wherethe truck. stoPped, a car driven by -Mr. Beard 
was parked on the side of the highway. As appellee was 
preparing to, or in the act of,•.boarding Godwin's truck, 
a- Ford car driven . at a rapid rate .of speed by a .negro' 
man Otempted to pass 'between the truck and- Beard?s' 
car, striking the appellee and inflicting upon him serious 
injuries. As to how and when the negro 's car. approached' 
and for what length of time the truck' had been standing, 
the.evidence is in conflict.. ‘' 

TWo disinterested witnesses, Mr: Triber-Bdard and' 
Mr. R. L. 'Ragar, who were -present :at the time of the 
accident, testified that . the truck driVen by- Godwin ap-
proached the water 'S edge and,stoPped before. the negro 
appeared in his car over the brow of the hill some 540- 
feet away and at which point .the truck' could .be 
seen . ; that, without stopping ; or slackening his speed; the 
negro drove at a very fast rate—estimated by the.wit-
nesses to be between 35 and 50 miles, an hour=between. 
the standing -truck and the car.parked on the -edge of tile 
highway, glancing the door . of Beard's Ford and without• 
touching the truck. . As to the relative . position of God-, 
win's truck and Beard's car, these witnesses stated that 
there was ample room for the negro car to pass be-
tween them, the back end of the truck which had been 
stopped about the middle of the highway being anywhere 
from ten to twenty-five feet from the front end of 
Beard's car. .	.	 • 

The appellee testified that-the truck driven by God-
win came rapidly down the hill and suddenly stopped 
with the rear end abont even 'with the front-end of the • 
parked • Ford;.and that Godwin did not-hold out his arm.
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or giVe any signal-that he was 'about to stop the truck; 
that the truck had no rear-view mirror on : . it and just 
as r it came to a stop—almost at the . saine . instant—the 
negro came right in behind the truck striking the Side of 
the truck and scraPing the Side of the ear. At the time' 
the witness was standing in front of the -Ford car which 
prevented him 'from seeing the car driVen by 'the negro 
until too late to avoid being struck by it; that the first 
time he saw the negro's car it had hit the Ford car and 
the -truck about six feet from him. He estimated the 
time between the stopping. of the truck driven by God-
Win and the c011ision as not over three Seconds. 

It appears to us that the negligence, if any, was the 
sudden stop.ping of the truck without giving any signal 
or warning of that intention to one who might be driving 
closely behind it. The circumstances of this case are, 
peculiar, but we are unable to say as a matter of law 
that there is no substantial evidence of any 'negligent 
act on the part of Godwin, the fellow-servant of the ap-
pellee. This court has no power to vacate a verdict of 
the jury or the judgment based thereon on the weight of 
the evidence, but we are obliged on appeal to view the 
evidence in the light most favorable to the appellee, giv, 
ing to it every reasonable inference in support of the ver-- 
diet, and, however much we may think the evidence pre-
ponderates against the , finding of the jury, me may, not 
interfere.: This .court has repeatedly pointed out that 
this is a duty and• power resting solely with the trial . 
judge to be exercised whenever, in his ppinion, the, ver-
dict is against the clear preponderance . of the evidence, 
and on that question his judgment is conclusive if there 
is any substantial conflict therein. Taylor v. Grant Lum-
ber Co., 94 Ark. 566, 127 S. W. 962 ; . McDonnell v. St..L. 
Sw. Ry. Co., 98 . Ark. 334, 135 S. W. 925 ; Blackw-ood 
EadS, 98 Ark. 304; 135 S. W. 922; McElroy v. Arkansas 
Valley Trust Co., 100 Ark. 596,141 S. W. 196; Johnson 
v. Mantooth, 108 Ark. 99, 156 S. W..4.48 ; Wilhelm v. Col-

133 Ark. 166, 202 S. W. 28.	,	. 
3. 'It is our opinion however that the case was sub-

mitted to the jury on the wrong theory. We think that 
the court correctly declared 'the law in instruction 'No.
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9 by which the jury was told to disregard Godwin's fail-
ure to signal his intention to stop, etc., if it found the 
truck was stopped before the Ford, driven by ,the negro 
came into view, but erred when, at the request of the 
defendant (appellant), it took from the jury, the question 
of Godwin's negligence, if any, in:suddenly stopping his 
truck ,without giving any signal of his intention to do so, 
if this was the proximate cause of the injury of appellee. 

It was admitted that . Godwin's truck stopped ap-
proximately in the center of the highway leaving less 
than fifteen feet of the main portion of the highway open 
for passing vehicles. In that state of the case, the court 
applied the statute* which makes it unlawful for any per: 
son to park or leave standing any vehicle upon any high-
way unless a clear an unobstructed Width of not less than 
fifteen feet upon the main traveled Portion , of the high-
way opposite such vehicle be left for free passage of 
other vehicles, and in instructiOn No: 1 told the jury that 
if Godwin so left his -truck he was gailty of Obstructing 
the highway. 

We are also of the' opinion that under the facts in 
thiS case inStruction No. 2 Was abstract. In the statute 
upon Which instruction No. 1 is grounded the expression 
" ot leave' standing"; is nothing more than a legislative 
definition 'Of the word "park" which precedes it. Both 
the word "park" and the expression "or leave standing" 
haVe been freqUently defined by the courts and must _be 
deemed tO liaN're been used by the Legislature Us meaning 
something more than a Mere:temperary or momentarY 
stopping 'on . the rOad :for'a necessary purpoSe. 

" -Under the automobile statutes the term 'park' has 
been defined by the courts as meaning, in substance, the 
voluntary act of 1avinga car on . the main-traveled por-
tion' of the highway when not in use. It' means, some-
thing more than a mere temporary or momentary, stop-
page on the rdad ,for a ..neceSsary purpose. Whether or 
not a vehicle standing in the roadway is parked must 
be determined from all of the surrounding circumstances 
and the reason for the vehicle standing, and is usually 

*Acts 1927, No. 223, § 24. (Rep.)
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a: question for the jury." Huddy, Ency. of .Autoniobile 
Law, vol. 3-4, § 59, p. 104. 

In the statute before us the LegislatUre'Makes it 
clear by the use Of the 'words "or leaVe Standing" that 
it 'did hot intend -to' make the temporary sfopPine Of -a 
vehicle in the highway a violation Of the law, for by 
this expression they Meant Soinetbing More than teni-
porary stopping in the road where a fifteen feet clearance 
iS not given. 'Generally; itt is A question for the jury to 
determine from all of the .surrounding circuinstances and 
from the reason fOr the vehicle - stopping whether it - vio-
lates the law against parking o'n the public highway. 

In Oregon the statute prOhihiting , the Parking 
vehicles 'on the highway proVides that "nO vehicle shall 
be parked upon the main-traveled portiOn of - the high-
ways of this State, provided that this Shall not apply to 
any vehicle so . disabled d 's to prohibit the moving of the 
same." In construing fhat statute the' 8upreme Court 
of Oregon in the case of Martin v: Oregon Stage.§, 129 
Or. 435, 277 NC: 291, said The word 'park' as uSed 
the statute has' not been acCUrately defined. , It canna be 
precisely defined so aS tO apPly the Meaning of the Legis-
lature to all cases. Whether or not . a motor Vehicle . stand-

r ing in the road*ay is liarked must'be- determined trom All 
the surrOundirig 'circunistanees and the- reaSon foi the 
vehicle standing. ' 

Under a statute similar in its effect to ours, the Su-
preme Court of South Dakota, in: the case of Bruening v. 
Miller,-57 S. D. 58, 230 N. W. 754, 758, held that leaving a 
tractor upon the highway . while the operator procured 
:gasoline was not parking under the statute. In the:casepf 
Newell Contracting Co. v. Berry, 223 Ala. 109, 134 So. 870, 
the court said: "Parking with reference to motor yehicles 
is a, term used as meaning the permitting Of motor 
vehicles . to remain standing on a public highway or street ; 
the voluntary, act of leaving a vehicle on the highway 
when not in use; and to 'park' means something. more_ 
than mere temporary. or Momentary stoppage on the V)

 road for a necessary purpose."
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• In Village of Wonewoc v. Taubert, 203 Wis. 73, 23-3. 
N. W. 755, the court defined the term " parking" as ap-
plied to automobiles as meaning not only the voluntary 
act of leaving a vehicle on the street unattended, but_ also 
to stopping on the highway , though_occupied and attended 
for a length of. time inconsistent with. the reasonabie, use 
of the streets or highways, Considering the . primary pur-

Vpose . for . which tbey exist... 
. In the case of Sahnis y. Marcus, 239 Mich. 682, 214 N. 

W. 969, cited by appellant, in applying its statute making 
it "unlawful to park a vehicle .on the beaten track. or 
paved surface of any . highway, etc.," the Supreme Court 
held as a matter of law that the statute was not violated 
where a driver stopped his car for a moment to recover 
his wife's bat, explaining that there is a difference be-
tween stopping and parking; that the statute is aimed 

• iit Vehicles unable to move under their . own power and 
left standing and those which are able to move, but left. 
.standing without watchman, or caretaker ; the purpose 
of the act. being to keep . the, improved highways open 
for travel and free . from . nOn-inoving . vehicles, but not 

Vto Prohibit a- temporary stop .for a necessary reason. 
. In Billingsly v. MoCononick Transfer Co„). 58 N.. D. 

.913, 228 N. W. 424, a deeision from the North. Dakota 
. court, in discussing the statute of that .State regulating 
the use of the highways, the court held "that 'parking' 
means more than a momentary or temporary stopping—
that is, it liaS an element of a purpose unconnected with 
the car itself and an intent to .leave it there in a sup-
pOSedly safe place while engaged- in other busineSs or 
pleasure." See Also Bounnaster V. Depree Co., 252 Mich. 
505; 233 N. W. 395; Dare v. Boss, 111 Or. 190, 224 
Pa:c: 646;  

Several of the witnesses, including the negro whose 
negligence is undisputed, testified that the truck had just 
stopped as the negro appeared on the brow of the hill 
sOme 540 feet away, while the appellee placed . the time 

--the truck was standing before the accident at a shorter 
interval than the others, so in any view of the-evidence it 
is-apparent that the truck was not "parked or left stand-



the meaning of the statute, but momentarily - 
for the:purpose of affording apPellee an opportunity to 
embark thereOn that .he might assist in the . performance 
:of a necessary . work. 

:For the errors stated . the judgment of the court be-
low is reversed,- and the:cause remanded for a new .trial. 

•


