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Oplmon delivered N \Iay 22, 1933.

NEGLIGENCE—CONTRIBUTORY NEGLIGENCE AS DEFENSE.—In an ac-
tion by an employee agamst his corporatlon—employel and a

fellow-servant, contrlbutory negligence is a complete defense for

the fellow-servant, but*‘as‘to the corporation the doctrine of
comparatlve negligence applles, under Crawford & Moses’ Dig.,

-§ 7145.°

APPEAL AND ERROR-—~INVITED ERROR.—An appellant may not take

advantage of an erroneous instruetion given at its request

MASTER AND SERVANT—NEGLIGENCE OF FELLOW- SERVANT.— Whether
4 fellow-servant -driving a truck was negligent in stopping the

‘truck without warning at a place where plaintiff, attempting to

: board.the truck, was injured by a passing truck held under the

evidence a question for the jury.
APPEAL AND ERROR—CONCLUSIVENESS OF VERDICT. -——On appeal a

‘verdict will not be set aside as against the preponderance of the

evidence, but, when approved by the trial court, it is conclusive

.if supported by substantial evidence.

MASTER AND SERVANT—NEGLIGENCE OF FELLOW-SERVANT-—INSTRUC-
TION.—It was error to take from the jury the question of a fel-
low-servant’s neghgence, if any, in suddenly stopping” his truck
without a signal, if that was the proximate cause of the injury.
AUTOMOBILES—PARKING IN, HIGHWAY.—Acts 1927, e. 223, § 24,
making it unlawful to park or leave standing any vehicle on the
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Mhighway not leaving at least 15 feet unobstructed, has no appli-
. cation where a. truck had _stopped: only momentarﬂy to; allow -a
~_ person -to board the truck. :

7. AUTOMOBILES—PARKING IN HIGHWAY——JURY QUESTION ——Generally,
ot 1t is a questlon for the Jury to determme, from the surroundmg

" circlmistances and’ from ‘the reason why a vehlcle stopped whether
1t was 1llegally pazked on ‘the. hlghway T 2 o

Appeal f1om Desha Clrcult Court T. G Parha,m
Judge 1eversed

Buzbee Pugh 02 Hmmson for aprpellant LT

Golden & Golden and Wzllmmson & Wzllwmsow, for
appellee‘ .'*' C A R

BUTLEB J. The defendant (appellant) 1s a corpora—
t10n Plamtlff (appellee) was its servant and in the
d1scharge of his duties as such, was 1n3ured The negh-
gerce of a fellow- ‘servant concurrlng w1th that of another
was’ charged as the prox1mate cause of the 1nJu1y An
action was br ought by appellee for damages agamst the
fellow- servant and the corporation which 1esulted in a
veldlct f01 the defendant servant and aga1nst the em-
ployer from whleh the latter has appealed

L On the return of the verdlct into, court both the
appellee and the appellant rnoved for,a ,Judornent ‘not-
W1thstand1ng the verdict. i The appellee moved for judg-
ment, in his favor agamst the defendant, Mitchell God-
win, his, fellow servant and the appellant ‘moved for a
Jtldgmellt in: 1ts favor The overrullncr of appellant’s
motion is one of the pr1n01pal Orounds assmned for.re-
versal of this case, the appellant basing- 1ts pos1t1on on
the general, Tule. announced m the case of Patterson; v.
sther 143 Ark. 3(6 9221 S. W. 468 as, follows “VVheIe
a recovery is sought in an act10n against .a. principal and
his agent based. upon the act or omission of the agent
which the pr1nc1pal d1d not. direct and in which he did
not participate.and for Wh1ch his respons1b1l1ty is simply
that cast upon h1m by . law by. reason of his relationship
to the agent a Judfrment in favor of and .exonerating. the
agent generally ex.proprio vigore relieves the pr1nolpal
of responsibility, and may be availed of by the prlnclpal
for that purpose.’’ o 7 ;
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Appellant recognizes that there is an exception to
this rule where the liability of the master and the servant
is governed by different rules, as pointéd out in the re-
cent cases of Mississippi River Fuel Corp. v. Senn, 184
Ark. 554,43 S. W. (2d) 255, and Mo. Pac. Rd. Co. v. Mor-
rison, 186 Ark. 689, 55 S. W (2d) 993, but contends that
the exception ,ca_nnot be applied in the case at bar for the
reason that the court instructed the jury that contribu-
tory negligence was a complete defense as to both defend-
ants. The instruction referred to'is instruction No. 8 and

“was given by the court over the objection.of the appellee

and at the request of the appellant. The declaratlon of
the court correctly stated the general rule, but. failed to
take into consideration the exceptlon created by § 7145,
Crawford & Moses’ Digest. That section is as follows:
“In all actions hereafter brought against any such cor-
poration under or by virtue of any of the prov1s10ns of
this act to recover damages for personal i injuries [to an
employee, or where such ‘injuries] (a) have resulted in

‘his death, the fact that the employee may have been

guilty of contmbutory negligence shall not bar a recovery,
but the damages shall be diminished by the jury (and not
by the court) in proportion to the amount of negligence
attributable to such employee; prov1ded that no such
employee who may ‘be injured or killed shall be held to
have been guilty of contributory negligence in any case
where the violation by such corporation of any statute
enacted for the safety of employees contributed to the
injury or death of such employee:’’

Because of the above statute a different defense ob-
tains as to the fellow-servant and the corporation. As to
the former, the contributory negligence of the plalntlff
if any, remains a complete defense, whereas this is not
so as to the corporation; as'to‘the latter, the doctrine of
comparative negligence established by the statute ap-
plies, and the rule annhounced in the Senn and Morrlson
cases, supra, therefore applies to the instant case. ‘It
will therefore be seen that it might be perfectly proper
to find a verdict in favor of the employee charged with
negligence - and “against- the master, because appellee
would be entitled to a verdict against the corporation,
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notwithstanding his contributory negligence, but would
not be entitled to a verdict against the servant, no mat-
ter-how guilty he may have been of negligence, if the in—
jured party ‘was guilty of any contributory negligence.’
Miss. Rwer Fuel Corp. v. Senn, supra.

The appellant argues that, because of instr uct1on No
8, it cannot be said that the jury failed to find against
the fellow-servant, Godwin, because of contributory neg-
ligence of plaintiff, for under the instruction of the court,
whether .right or wrong, if the jury found contributory
negligence on the part of the plaintiff, it was its duty to
return a verdict in favor of both defendants. This argu-
ment is untenable for the reason that the court was drawn
into error at the suggestion of the appellant, and it is
therefore in no position to take advantage of it, and the
court correctly overruled its motion for Judgment not-
withstanding the verdiect.

2. The second ground urged for reversal of the
judgment and dismissal of the case is based upon the re-
fusal. of the court to direct a verdict because of failure
of the evidence to justify the submission of the case to
the jury. The appellant argues with great force that the
testimony fails to establish any negligent act on the part
of Godwin, the fellow-servant, whlch was the prox1m.ate
cause of the injury to-thé appellee. :

That part of the evidence necessary for an under-
standing of this issue establishes the following facts;
appellee was a truck driver, and at the time of the injury
was conveying a truck loaded with merchandise of the:
appellant along Highway No. 4 travehng toward War-
ren from Montlcello At a point between these two towns
a considerable portion of the highway was covered with
water, and in attemptlng to pass through this the truck
driven by the appellée became miréd and could not be
driven further. He got out of the truck and waded
through the water toward the west until he emerged.
- from it. From this point the ground gradually ascended’
for about 500 feet to what the witnesses called ‘‘the brow
of the hill.”” Between the edge of the water and this hill
another truck of the appellant was standing which had -
been driven from Warren by Godwin and in which an-
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other employee of the-appellant, a- Mr.: Caraway, was rid-
ing. When they discovered the predicament of the truck
driven by the appellee, -they went. back:to.where their
truck was standing,-then headed toward.'Warren, and
turned it around and drove downward to near the edge
of the water, their purpose being to take appellee’ w1‘rh
them.and retmn ‘to the mired tluck and remove a part
of its load so that it might be driven.out. When God-
win’s truck was near the water’s edge, it was stopped for
the purpose of allowing appelleé to get on. Near the
place where the truck stopped a -car drlven by Mr. Beard
was pa1ked on the side of the highway.  As appellee was
preparing to, or in the act of, boarding Godwin’s truck,
a.Ford car d11ven at a rapld rate .of- speed by a negro
man attempted to pass -between the truck and Beard s
car, striking the appellee and inflicting upon him- serious
injuries. As to how and when the niegro’s car.approached
and for what length of time the truck had been standln
the.evidence is in conflict. . ;

Two disinterested witnesses, Mr. Tl'l’bel_‘-~BéaI'd and
Mr. R. L. Ragar, who were present:at the time of the
accident, testified that the truck driven by Godwin ap-
proached the water’s edge and stopped before the negro
appeared in his car over the brow of the. hill some 540.
feet away and at which point .the truck could be ‘plainly.
seen; that, without stopping,or slackening his speed; the
negro drove at a very fast rate—estimated by the wit-
nesses to be between 35 and 50 miles. an hour—between
the standing truck and the car parked.on the edge of the
highway, glancing the door of Beard’s Ford and without-
touchlng the truck. . As to the relative position of God-.
win’s truck and Beard’s car, these witnesses stated that.
there was ample room for the negro’s car to pass be-
tween them, the back end of the truck which had been
stopped about the middle of the highway being anywhere
from ten to twenty-five feet from the front end of.
Beard’s car.

The appellee testlﬁed that the truck dnven by God-
win came rapidly down the hill and suddenly stopped-
with the rear énd about even with the front-end of the:
parked Ford;.and that Godwin did not.hold out his arm
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or give any signal- that he was about to’ thp the fruck;
that the truck had no rear-view mirror on- it and Just
as it came to a stop-—almost at the same instant—the
negro came right in behind the truck striking the side of
the truck and scraping the side of the car. .At the time -
" thie witness was standing in front of the-Ford car which
prevented him from seeing the car driven by the negro
until too late to avoid being struck by it; that the ﬁrst
time he saw the negro’s car it had hit the Ford car and
the -trunck about six feet from him. He estimated the
time between the stopping of the truck driven by God-
win and the collision as not over three seconds.

It appears to us that the negllo'ence, if any, was the
sudden stopplng of the truck without giving any signal
or warning of that intention to one who mlo'ht be driving
closely behind it. The circumstances of this case are:
peculiar, but we are unable to say as a matter of law
that there is no substantial evidence of any mnegligent
act on the part of Godwin, the fellow-servant of the ap-
pellee. This court has no power to vacate a verdict of
the jury or the judgment based thereon on the welght of
the evidence, but we are obliged on appeal to view the
evidence in the light most favorable to the appellee, giv-
ing to it every reasonable inference in support of the ver--
dlct and, however much we may think the evidence pre-
. ponderates against the finding of the jury, we may not
interfere.. ThlS court has repeatedly pointed out that
_ this is a dnty and power resting solely with the trial.

Judge to be exercised whenever, in his opinion, the ver-
dict is against the clear preponderance of the evidence,
and on that question his judgment is conclusive if there
is any snbgtantial conflict therein. Taylor v. Grant Lum-
ber Co., 94 Ark. 566, 127 S. W. 962; s McDonnell v. St. L.
Sw. R_j Co 98 Ark 334, 135 S. W 925; Blackwood v.
Eads, 98 Ark 304, 135 S. W. 922; McElroy v. Arkansas
Valley Trust Co., 100 Ark. 596, 141 S. W. 196; Jokinson
v. Mantooth, 108 A1k 99, 156 S w. 4418 Wzlhelm v. Col-
lison, 133 Atk. 166, 202 S W. 28. :

3 Tt is our opinion however that the case was sub-
mitted to the jury on the wrong theory ‘We think that
the court correctly declared the law in instruction No. .
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9 by which the jury was told to disregard Godwin’s fail-
ure to signal his intention to stop, etc., if it found the
truck was stopped before the Ford dnven by the negro
came into view, but erred when, at the request of the
defendant (appellant), it took from the jury the question
of Godwin’s neO'hgence, if any, in -suddenly stopping his
.truck,Wlthout giving any signal of his intention to do so,
if this was the proximate cause of the injury of appellee.
It was admitted that.Godwin’s truck stopped ap-
proximately in the center of the highway leaving less
than fifteen feet of the main. portion of the highway open
for passing vehicles. - In that state-of the.case, the court
applied the statute* which makes it unlawful for any per-
son to park or leave standing any vehicle upon any high-
way unless a clear an unobstructed width of not less than
fifteen feet upon the main traveled portion of the high-
way opposite such vehicle be.left for free passage of
other vehicles, and in instruction No: 1 told the jury that
if Godwin so left his truck he was gmlty of obstructmo'
the highway. -

' “We are also of the opinion that under the facts in
this case instruction No. 2 was abstract. In the statute
upo’n which instruction No. 1 is groundéd the expression

‘or leave standing’’-is nothing more than a legislative
definition of the word “park” which precedes it. Both
the word ‘‘park’’ and the expression “or leave standing’’
have been frequently defined by the ‘courts and must be
déemed to ‘have been used by the. Legislature as meaning
somethmg more’ than a mere temporary or momentary
stoppmg on the road. fora necessary purpose

" ““Under the automobile statutes the term ‘park’ has
been defined by the courts as meaning, in substance, the
voluntary act of leaving & car on the main-traveled por-
tion “of the hlghway when not in use. It means, some-
thing more than a mere. temporary. or momentary. stop-
page on the road for a Mecessary purpose. ‘Whether. or
not a vehicle standmg in the roadway is parked must
be determined from all of the surrounding circumstances
and the reason for the vehicle standing, and is usually

* *Acts- 1927, No. 223, §.24. (Rep.)
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‘a.question ‘for the jury.”’ Huddy, Ency of Automoblle
Law, vol. 3-4, § 59, p. 104. - .

" In the statutée before us the Legislature’ ‘miakes ‘it
clear by the use of the words “‘or leave standmg”‘ that
it ‘did not intend to' make the temporary stopping ‘of 'a
vehicle in the highway -a violation of the law, for by
this expression they meant something more than a"tem-
porary stoppmcr in the road whéFe a fifteen féet clearance
is not .given. 'Generally; it: is & question for the jury to
determine from all of the.surrounding circumstances and
from the reason for the vehicle stoppmcr whether- it"vio-
lates the law agamst parking ‘on 'the pubhc hlghway

In Oregon the statute pr oh1b1tm0' the’ parkmg of
vehicles on the highway prov1des that “ng véhicle shall
be parked upon the main-traveled portion ‘of the high-
ways of this State, prov1ded that this shall nét apply to
any veh1cle so disabled as to prohibit the moving of the
- same.”” In construmv that statute the Supreme Court
of Oregon in thie case of Martm v. Oregon Stages, 129
Or. 435, 277 Pac. 291, sald “The word “park’ as used in
‘the statute has’ not been accur ately deﬁned It cannot be
precisely defined so as to apply the meaning of the Legis-
lature to all cases.: Whether or not'a motor vehlcle stand-
‘ing in the roadway is parked must’ be determmed from all
the surrounding cncumstances and - thc reason for the

vehicle standlno' » - : +

......

Under a statute s1m11a1 in 1ts effect to ours, the Su-
preme Coult of ‘South Dakota, in: the case of Bruenmg v
Miller, 57 S. D. 58, 230 N. W. 754, 758, held that leaving a
tract01 upon the hlo’hway while the operator p1ocured
: gasolme was not parkmg under the statute. In the.case of
Newell Contracting Co. v. Berry, 223 Ala. 109, 134 So. 870,
the court said: ‘‘Parking with reference to motor vehicles
is a. term used -as meaning the permitfing of motor
Vehlcles to remain standmg on a public highway or street
the voluntary act of leaving a vehicle on the h1ghway
when not in use;-and to ‘park’ means something. more.
than mere temporary or .momentary stoppage. on the v
road for a necessary purpose.”” .. S
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In Village of Wonewoc v. Taubert, 203 Wis. 73, 233.
N. W. 755, the court defined the term ‘‘parking’’ as ap-
plied to automobiles as meaning not only the voluntary
act of leaving a vehicle on the street unattended, but also
to stopping on the highway though occupled and attended
for a length of. time inconsistent with. the reasonable, use
of the streets or highways, consldelmg the primary pur-

\/pose for which they exist. .

.. In the case of Sahms V. Marcus 239 Mich. 682, 214 N
W. 969 cited by appellant, in applymo its statute making
it f‘unlawfu_l to park a vehicle,on the beaten track. or
paved surface of any highway, ete.,’’ the Supreme Court
held as a matter of law that the statute was not violated
where a driver stopped his car for a moment to recover
his wife’s hat, explaining that there is a difference be-
tween stopping and parking; that the statute is aimed

‘at vehicles unable to move under their own power and

left 'standing and those which are able to move, but left
standing without watchman or caretaker; the purpose’

‘of the act. being to keep the. 1mploved hlo'h\\ ays open

for travel and free from non- moving vehlcles, but not

V'to prohibit a tempOIals stop for a necessary reason.

\

. In Billingsly v. MoCommwk Transfer Co.; 58 N..D.
913 228 N. W. 4’)4 a dec1s10n from the N01th Dakota

.court, in dlSCllSSlIlO' the statute of that State regulating

the use of the hlo'hways the court held ¢‘that ‘parking’
means more than a momentary or temporary stopping—
that is, it has an element of a purpose unconnected with
the car itself and an intent to leave it there in a sup-
posedly safe place while engaged in other business or
pleasure.’’ See also Bowmaster v. Depree Co., 252 Mich.
505, 233 N. W. 395; Dare v, Boss 111 Or. 190, 224
Pac. 646. - e
Several of the witnesses, 11101uding the negro whose
negligence is undisputed, testified that the truck had just
stopped as the negro appeared on the brow of the hill
some 540 feet away, while the appellee placed the time

‘the truck was standing before the accident at a shorter

interval than the others, so in any view of the-evidence it
is'apparent that the truck was not ‘‘parked or left stand-



ing?’ .within the meaning of the statute, but momentarily
for the: purpose of affmdm appellee an opportunity to
embark thereon that he mwht asust in the pertormance
.of a necessary work. :

:For the errors stated the ;]udg'ment of the court be-
]m\ is reversed, and the:cause remanded for a new trial.



