aRK.]  Rovar ArcH BeENerir Ass’~ v. Tavior: 531

*~~Rovar. ARGH BENEFIT ASSOCIATION v. TAYLOR.
43022
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1. . BANKS AND BANKING—INSOLVENCY—TRUST FUND. —Where a bank
holding funds of a depositor issued a' memorandum rec1t1ng that
-it had set aside a sum from its general deposit to purchase gov-
ernment bonds for the depositor, on the bank’s subsequent insol-
vency without having purchased the bonds, it will be held =z
.trustee, and the depositor entltled to a preference.

2.- BANKS AND BANKING—TRUST FUND—SUFFICIENCY OF ME\IORAN-
DUM.—A memorandum issued by a bank reciting that the bank
charged its depositor’s account with a sum named as advance
payment on bonds which the bank undertook to purchase for the
depositor was a sufficient memorandum’ to -évidence ‘an ‘‘express

- trust,” entltlmg the dep051t01 ‘to a preference within Acts 1927,
No. 107

-
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BUTLER J Beglnnmg Wlth the yea1 1919 ‘the ap—
pellant assoc1at10n acting throucvh its ‘treasurer D. R.
Perkins, began to. depos1t a part of its funds in the Wil
mot Bank; continuirig its business with this bank untll
1930 when it had on time deposit between fiftéen 'and
sixteen thousand dollars. Perkins was a resident of the
town in which the bank was located and was authorized
by the appellant to purchase with the funds' on -hand
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aforesaid $10,000.of ,government.bonds. A warrant was-
issued to Perkins by the association in the sum of $10,600
for that purpose;and to pay whatever premium and other
expenses necessary and incident to the purchase. Perking
surrendered to the bank time certificates of deposit, and
the bank in turn placed the entire.deposit to the ¢hecking
account of the association in order to facilitate the pur-
chase of the bonds, undertaking to.obtain the -bonds as
speedily as possible. From time to time Perkins made
inquiries regarding the-purchase and finally informed the
bank that the appellant was becoming impatient and con-
templated obtaining the bonds through a bank in Forrest
City where it maintained its home office. On being in-
formed that negotiations for the purchase of the bonds |
were then in'progress and would- soon be. consummated, .
Perkins was induced to defer this action for a time.

On - October 8, 1930; the bank issued the followmg
statement ey,

BERAE WILMOT BANK
: “Wﬂmot Arkansas

~ ““Charge. .. . /0. Wilinot, Arkansas, 10/30/1930
©. i . 4D, R. PERKINS Treas. -

“We today charge your account as follows: Advance
payment on bonds $10,215.°? ... . . .. :

" This statement was delivered to Perkms at the end
of the month and was noted on the bank’s statement
issued at the end.of each month to the cistomer:showing
the items of debit and credit for the month-then ending
with -vouchers attached. At this time Perkins was in-
formed that the bonds had been purchased, that they
were in Washington for the purpose of being registered,
and would be received in. some two or,three weeks. Per-
kins did not recelve the ‘bonds w1th1n the fime spemﬁed
He made inquiries at the bank and was put off by various
excuses until the bank closed on December 11, 1930, when
he discovered that the bonds had never in fact been
purchased. -

.* By proper proceedmgs the appellant sought to have
its claim -allowed .as a preferred claim in the insolvency
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proceedings, and from a decree of the chancellor denymg
the same this appeal is prosecuted

The evidence is not in dispute, and we- conclude 1t
justified the appellant’s contention. !

Appellee cites and relies upon the cases of Taylor
v. Whaley, 183 Ark. 598, 37 S. W. (2d) 702, and Taylor
v. Dierks Lumber & COal Co., 183 Ark. 937, 39 S. ' W. (2d)
724, to sustain the decree of ‘the lower court. Neither of
these cases however is authority for the position assumed.
In both cases there was nothing between the bank and the
depositor to create a trust relationship, and there was 1o
writing evidencing any such intention. In-the case at
bar the action of the bank in informing the depositor
that it had set aside from the general deposit the sum
of $10,215 for the purpose of procuring bonds and the
issuance by it of the memorandum aforesaid constituted
this.sum a trust fund, and the memorandum was a .suffi-
ment writing to br1ng the transaction within subdivision
5,8 1 of act No. 107 of the Acts of 1997 “ A prior creditor
shall be * * * the beneﬁ01ary of an express trust * * *
which was evidenced by a writing signed by the bank at
the time thereof.’” The memorandum is not unlike the one
under consideration in the case of Albright v. Taylor,
185 Ark. 401, 147 S. W. (2d) 579. In that case the collector
had deposited a sum of money sent him by A. Guthrie &
Company with which to pay their ta\es and the bank
~ issued to him the following receipt: =
. D.J. Nance; Col. ..~ . .
Spec. Acct. .
. ““Held in escrow to cover 1930 taxes A. Guthme and
Company, St. Paul, Minnesota. Subject to check of ‘col-
lector upon issuance of 1930 tax.receipts.’”’

We there held that under the c1rcumstancesht:he de-
posit became impressed with a trust, and that the mem- -
orandum issued by the bank was ‘‘a writing: s1gned by the
bank at the time thereof ’? within' the meamng ‘of the -
statute.

In the instant case the'memorandum is not ambigu-
"ous, but clearly indicates the purpose for which the money
was" accepted, and it does not alter the case ‘that.the



money set aside. for the purpose indicated was alveady
in the bank at the time of the direction given for its use
by -appellant and its purported application on the part
of the bank. As was held in Grossman v. Taylor, 185
Ark. 64, 46 S. W. (2d).12, the instrument issued by the
bank was as effectual to.create an express trust as though
the money had been checked out and redeposited. There
is no particular form of writing prescribed by the stat-
ute, nor any manner pointed out therein, in which the
same shall be signed, and, while this might be called a
“‘charge ficket,”’ as contended for by the-appellee, it was
something more. It was both a charge ticket and.a con-
tract and entitled the appellant to a preference over the
general creditors and to share with the other preferred
or prior creditors pro rata, and to.have the balance, if
any, classed das a common clalm

The decrée of the trial court is therefore reversed,
and the cause remanded for fmthe1 proceedings accord-
irig to law and not inconsistent with this opinion. :



