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Op1mon dehvered May 1, 1933 SEPRREE I.V :

1. DIVORCE—SUFFICIENCY oF CROSS-COMPLAINT —Where a wxfe sued
'-_ for divorce on the ground of desertlon, and the husband filed a
‘icross-complaint on the same ground fallure of the cross-com-

. plaint to-allege the place of ° marrlage ahd-of separation was sup-

- ‘plied by allegations of the wife’s complaint. where the cross-com-

, - ,plaint -admitted all. of the allegations of the wife’s complaint

. except that he deserted her. .

DIVORCE—FINDING OF DESERTION —A ﬁndmg that a husband. was
entitled to a divorce on the ground of desertwn held not agamst

) “the preponderance ‘of the evidence. .

3. DIVORCE-~EVIDENCE.—A- husband testlfymg on'the issue of his
'wife’s desertion,. is under no .obligation. to answer the question
whether ‘he -would . take. h1s wife: back, where she had made no.
offer to return

0o

.

* Appeal from Hot SprmoF Chancery Court Sa/m W

Garratt, Chancellor ; affirmed.. -

‘ OSC(M Barnett, for appellant

: H. B. Means, for aprpellee ‘ " C

, MEHAF"' J. The appellant, Stella Smith, and . ap-
pellee Filus' Sm1th were _husband and mfe, and in the
latter part of 1931 appellant filed in :the Hot Spring
Chancery Court a 'siit for’ divoree, alleg'mg that’ appellee
had’ offéred to Her such 1nd1g'n1t1es consisting of Tude-
ness; drimerited” rep‘rbach ‘contempt, studled"neglect and
opén insilt, ‘réndering“her condition ‘intolerable. She
also allefred thalt appellee w1lfully deserted. heér on' June
28, 1930; and that he eontmues to desert her and; aban—
‘don het:+ :

© In the same eomplamt appellant alleged that FllllS

Smlth wrongfully and W1ckedly corispired with J. Millard
Smith -to deprive*her of ‘lier rights-to- engoy herself-as
the-wife of Filis'Smith that appellant dnd appellee, Filus
Smith had acquired certain real estate, and ‘that Filus
Smith:‘and ‘his father maliciously, Wrong'fully and ‘wick-
edly consplred to-defraud her of ‘said lands by allowing
samé to'go on delinquent land list for:taxes, and per-
mitting said- J. ‘Millard . Smith to buy same in-at tax
sale; that he procured tax deeds for said lands and had
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them recorded with the malicious and wicked intent to
defraud her and deprive her of its use; that said tax deeds
were procured by fraud to prevent her from collecting
alimony due from Filus Smith. She. also alleged that
they had consplred to teach her children to hate her,
and that J. Millard Smith wickedly influenced her hus-
band to leave, desert, and abandon her. She prays judg-
ment against J. MJllard Smith in the sum of $25,000,
and also prays judgment against Filus Smith:in the sum
of $25,000 and asked judgment against both: of thém in
the sum of $25,000, and asked- that the tax deeds be set
aside. -

" Answer was filed by both Fllus Smlth and hls father
denying the material allegations of the complaint as to
causes for divorce and conspiracy. Filus Smith filed a
cross-complaint alleging that appellant wilfully deserted
him without reasonable cause for more than the space
of one year, and, still eontinues to desert and abandon
him, and prays that he be granted a divorce. . .

The evidence is in conﬁlct and it would serve no
useful purpose to set it out here. .
The court, entered a decree holdmg that the alle-

‘ gatlons of the cross- complalnt are fully sustamed by the

evidence, and 0'ranted Filus Smith a dlvorce and dls-
mlssed the complalnt ‘of the. appellant L

The court: further found ‘that the lands descrlbed In
the complaint were acquired by Stella Snnth and Filus
Smith, and that during the litigation, between them J.

‘Mlllard Smith, the father of Fllus Smith, through fraud
“and connivance with Filus Smlth procured tax deeds

and placed them on record; that said deeds were: pro- -
cured by fraud with the 1ntent to defeat the title and
interest of Stella. Smith. The decree set the tax deeds

aside and held.them for nauo'ht and revested the _prop-

erty in Stella Smith and FllllS Snnth clear of any claim
of J. Millard Smith,

- The court also gave Judgment for $163 35 ahmony,
and $25 attorney’s.fee, and decreed a lien on the land
to pay the same. The custody. of the children, Filus
and Stella Smlth was awarded to the appellee, Fllus
Srmth o ,
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‘This appealis prosecuted to reverse the dectee grant:
ing divorce and awarding the custody of the children
to the father. There is -no.appeal from. the decree set-
ting aside the tax deeds and revestmg t1tle in Stella and
FllllS Smith, SR S

" The appellant ﬁrst contends that the appellee does
not allege the place of marriage, the date of marrlage,
or thé place of separation.. The appellant, however, ‘in
her c¢omplaint alleged the date and place of marriage,
and'the appellee, F1lus Smith, in his‘answer statéd’that
he admitted all the allegatlons of the complaint for di-
" vorce, except that he deserted appellant on June 20,1930.

It is next contended by the appellant that thetre is
‘no proof i in the record anywhere that appellant deserted
or abandoned appellee except the statement of appellee
himself.”" It 'is triie that nobody else test1ﬁes that she
left h1m on March 2,1929. " - T

It appears that this 1s the thlrd t1me appellant has

brouvht suit for d1vorce o
. Anna Forelines . test1ﬁed that she was 58 years of
age, knew Filus Smith and his wife- when they lived
‘together. . She d1d not’ know the date when they sepa-
rated. She heard appellant say - whlle they were living
together that he was good to her, and that they got along
but for her terrible temper; that the statements made by
appellant in the presence of w1tness were prior -to -the
laxst separatlon

Amanda Burls stayed W1th Fllus Sm1th and his W1fe
about two.weeks some years ago, and testified that Smith
was kllld to her, but appellant told. he1 that she ‘did not -
1ntend to live w1th appellee, . .

Regine: Smlth testified that they were, hvmg at the1r
home, and that appellee .came.to the home of, witnesses
and brouo'ht his two children. Witness also testified that,
as long as they lived together, they lived at the home

appellee provided for her. ..: .. .. . . - '

. A number .of witnesses testlﬁed as to. appellee 'S
kindness: to appellant:..;:- .

D. M. Buck, father ‘of - the appellant testrﬁed that
he was present in- June, 1930, and heard Filus Smith tes-



~856- - - -SMITH-ve-SMITE: - - - - ~’—;[~187—f

tify,«and.that his daughter-and Filus Sm1th had not l1ved
together since then..

There were, in-addition to testlmony of the Wltnesses,
circumstances tending to corroborate the appellee. As
already stated, there seems to have been two' or three
suits for .divorece, all' of:them evidently in Hot Spring
County,.and. the chancellor had had.the parties before
him in these other suits, and, probably for that.reason,
the - attorneys on.each s1de were not.as careful.in the
presentatlon of- testlmony as they otherWlse mwht have
been. . .- . '

- The manner of separatmn was purely .a, questxon
of fact.- - .

. Appellant calls attentlon to the case of Reed v. Reed
62 Ark 611,:37 S. W. 230. It was there ‘held that a hus-,
band ' was not entltled to a dlvorce on the (rrounds of
desertion by the wife where she separated from h1m by
his consent, and .such. consent may be explessly glven
ot implied f1om the words or acts.

There is no evidence in the record tendmv to show
that appellee consented to the separatlon He testlﬁed
“I d1d not have’ any ‘strings on’ my vmfe after I'seen she’
;was going, of course T asked her, to go ﬁftv ﬁftv in taking
care of’ the chlldren T do not’ know that it Was impos-
_ sible’ for my w1fe to hve there in-the house with my
people.”’ He was then asked ““Will you take your Wlfe
back?’’ He declined to answer this question. -

We do not think he was under any obhgatlon to A
swer this’ quelstlon for the reason that there'is no evi-
dencé that she had offered’ to ‘go back to him: "If'shé
"wanted to go back to him, and had made this khowi ‘to
him, it would then have been time for' h1m to determine
whether he would take het -back, but; ‘as she hadnot ex-
presséd any willingtiess to: return, there Wads 110 reason
for him to say whether he would or would not take her
back. = -

The court made an or der vestmg the title to the land
described in appellant’s complaint:in Filus Smith and
Stella Smith, and there is no appeal from this part of
the decree. The chancellor also gave a lien.on the:lands
for-the -alimony, cost, .and -attornev’s.fee, o



... This court also, made-an order requiring the appel-
lee to pay $95 attorney’s fee and. costs, and this,, together_
with the alimony and costs in the lower court, is ad-
judged against the appellee, and a lien given on his: in-
terest in the lands to secure the payment of these
amounts. .- -

The ﬁndmcrs of the chancellor are not against the
preponderance of the ev1dence, and the decree.is affirmed.
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