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1.

Argansas Powsr & Ligar CoMPANY v. Si‘UCk.
' - 4-3020 '
Opinion delivered May 22, 1933.

SALES—WARRANTY.—Personal property sold subject to a test to

be made by the buyer must be regarded as sold without warranty
of fitness. : :
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2. SALES—WARRANTY.—Where a natural gas equipment . for brick
kilns was sold subject to test by the buyer, damages could not be
recovered for damages to the buyer’s brick kilns and contents
caused by the seller’s failure to furnish adequate equipment.

Appeal from Craighead Circuit Court, Jonesboro
District; Horace Sloan, Special Judoe reversed. .

Ha,wthorne Ha,u/fhome & W heatley, for appellant

Foster Cla,v ke and H. M. Cooley, for appellee.

. Humrareys, J.. This suit was brought in the cireuit
court of Craighead County, Jonesboro District, by ap-
pellee against appellant to recover $3,383.15 for damages
to his brick kilns and contents through the alleged fail-
ure of appellant to furnish adequate equipment to op-
erate said kilns with natural gas.” The contract sued
upon and alleged to have been breached as a ground for
money damages claimed is as follows:
‘‘Pine Blulff, Arl\ansas,
‘‘November 18 1929,
“Mr E. C. Stuck Jonesboro Brick Company, Jonesboro,
Arkansas.
““Subject : Natural gas equlpment.

‘‘Dear sir: Complying with our- verbal understand-
ing and i in consideration for the. signing of a year’s con-
tract for natural gas in your. blle plant we will equip
your plant to burn natural gas at owr expense, and you
are to use it for a year’s time to determine if it is satis-
factory. If the gas is satisfactory to you, you are to keep
the equipment and pay us for same af a total cost of
$1,200. If for any reason you decide to discontinue the
use of gas, we are to take the equipment out at our ex-
pense, and you are not to pay us anything for the installa-
tion and for the use of it. You are to pay only for the
amount of gas used under the regular rate schedule at-
tached to contl act.

‘It is understood that the equipment is to consist of
necessary meters and regulators which remain in our-
possession and a header of sufficient capacity for any of
the kilns with outlets on this header, so that any kiln can
be used plus two headers with nine burners each for in-
stallation on any kiln which you might use, and these will
be equipped with necessary valves and unions so that they
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can be connected and reconnected on another kiln. at any
time. This also includes:a burner under your boiler. -
““In other words we are to give you a trial installa-
tion at our expense, and, if satisfactory, you keep it-and
pay for it, and, if not satisfactory, we take it out at no
cost to you other than the gas-which you use.
“Sketch of equlpment we furnish’is attached her eto

“Yours very truly, '
“““Arkansas Power & Light Co.
“By Chas. M. ROO'GIS

‘“Accepted E. C. Stuck.”” - :

Attached to this contract was a d1a01am showmo the
equipment and the construction theleof '

The equipment was installed by appellant, and the
brick plant operated with natural gas until three kilns
were finished. During the operation and completion of
the first two. kilns, complalnt was made by appellee that
the burners were W01k1110' unsatlstactorﬂy and they were
removed and plain: open end pipes were installed in their
places -under a’wtitten siipplemental” agreement of date
May 26, 1930, in’ which it was recited that the equipment
was installed as per agreement, but the burners, proving
unsatisfactory, were removed and plain. open end pipes
installed in their places, for which a deduction of $700
less actual cost of .open end pipes should be deducted from
the original.price of $1,200 for the equipment. - After
the kilns had been furnished and the brick removed, ap-
pellee notified appellant to remove the equipment on ac-
count of its failure .to perform the work intended. The
notice was given in June, 1930, and, after appellant re-
moved same, this.suit for damages was instituted.

Appellant filed an answer-denying the material al-
legations of the complaint. The cause proceeded to a
hearing upon the pleadings, and at. the. conclusion of
the testimony appellant moved for an instructed verdiet,
which was refused by the court over its QbJectIOIl and
exception. The cause was then submitted to the. jury -
upon the issues joined and the testimony adduced, which
resulted in a verdict and consequent judgment against
appellant in the sum of $3,000, from which is this appeal.
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. The contract upon” which appeéllee based his  suit
provided-the remedy .in case appellee should become- dis-
satisfied with the equipment. It plainly says: ‘‘If for any
reason you decide to discontinue the use of.gas, we are
to take the equipment out at our expense, and you are
not to pay anything for the installation and for the use
of it. * * * In other words, we are to give you a trial in-
stallation at our expense, and if satisfied, you keep it
and pay for it; and if not satisfied, we take it out at no
cost to you other than the gas whlch you use.’’

- It is apparent from the written contract that the
equipment was sold subject to test and the principle gov-
erning sales of personal property on test is laid down in
24 R. C. L. 192 as follows: L

" ¢“The general rule seems to be that an article of
personal property sold subject to a test to-be made by
the buyer must be regarded as sold without warranty
of fitness, and none can be or is implied.”’

A case involving the same principle ‘as this may-be
found in 176 Mich. 109, 142 N. W. 362, 50 L. R.-A. (N. S.)
805, under the style of Twin City Creamery v. Godfrey.
In announcing the principle in the case mentioned, the-
court used the following language: :

" “"¢“Money damages cannot be recovered because of
failare of a refrigerating plant to comply with the speci-
fications, if the contract provides that in case the plant
does mnot fulfill the conditions of the contract the contrac-
tor shall be allowed to enter and remove it upon refunding
the payments which had been made fipon the contrcut B

" In the 1nstant case, it is apparent that no other dam-
ages were contemplated by the parties than those incident
to the removal of the equipment on notice. This remedy
or measure of damages provided in the contract .is ex-
clusive; hence money damages for 1n;]u11es ‘incident to
the test cannot be recovered.

.The result would have been the same in the mstant
case had the contract contained an express warranty. that
the equipment would properly function because the con-
tract itself provided for-a-remedy or measure of dam-



ages. This court said in the case of Crouch v. Leake, 108
Ark. 322,157 S. W. 390, 50 L. R. A. (N.S) 774:

““The written contract expressed thé terms of the
warranty and provided the remedy' that should accrue
from a breach of it which was exclus1ve ‘of any other
mode of compensation and afforded the only relief: to
which they were entitled.”” .

- On account of the error indicated, the Judgment is
reversed and appellee S complalnt is- dlsmlssed :



