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BOURLAND V. COLEMAN. 

4-3002

Opinion delivered . April 10, 1933. 

1. MUNICIPAL CORPORATIONS—POWERS OF BOARD OF IMPROVEMENT.—A 
board of improvement clothed with the duty of conducting the 
affairs of the district is impliedly vested with such power as is 
necessary for the proper administration of its affairs. 

2. MUNICIPAL CORPORATIONS—POWERS OF BOARD OF IMPROVEMENT.— 
Boards of improvement have power to employ attorneys to rep-
resent the districts, under Crawford & iNfoses' Dig., §. 5656. 

3. MUNICIPAL CORPORATIONS—EMPLOYMENT OF ATTORNEY FOR IM-
PROVEMENT DISTRICTS.—Commissioners of Fort Smith, acting as 
a board for the improvement districts therein, had power to 
employ the city attorney to represent all such districts in all legal 
matters and to prorate such attorney's continuing salary for 
such services among the districts. 

Appeal from Sebastian Chancery Court, Ft. Smith 
District; C. M. Wofford, Chancellor ; reversed. 

George W. Dodd and Daily ..ff Woods, for appellant. 
TV. L. Ctris, for appellee. 
BUTLER, J. The city of Fort SMith operates under a 

commission form of government, as established .-by act 
No. 13 of the Acts of 1913 and as amended by act No. 3 
of the Acts of 1917. The governing body consists of a 
mayor and two commissioners, and these, by the act as 
amended, also constitute the respective board of commis-
sioners for each of the improvement districts in the said 
city. It is required that they shall cause to be kept the 
records of the money and revenues of each improvement 
district separate from the others, and- separate and dis-
tinct from those of the city. It is also required that 
"each and every board of improvement district shall 
quarterly print in pamphlet form a detailed and itemized 
statement of the receipts and expenditures," etd., to.
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• which report any taxpayer may within six months file 
ekcepti6ns in the chancery court, which there may be ex-
ainined and disallowed as to any items found to be illegal 
with the right of appeal to the party aggrieved. 

This action was instituted by taxpayers of Improve-
ment_ District No. 35, and is grounded upon. excep-

• tions taken by plaintiff to certain items in two quar-
terly reports, one covering the period of October 1, 1931, 
to December 31, 1931, and the other from Jahuary 1, 
1932, to March 31, 1932. The complaint' alleges the organi-
zation of the district, official capacity 'of the defendant, 
and charges illegal eXpenditure of funds which plaintiff 
alleged were collected for the purpose of paying interest 
and retfring bonds of the district. Various items were 
challenged, but tbe only item involved is $1, attorney fee, 
paid George W. Dodd, in the first report named above 
and a similar item in the second report. From a decree 
holding the two items improper charges against said dis-
trict and adjudging a Tecovery thereof, this appeal is 
prosecuted.	 • 

It is the contention of counsel for the appellee that, 
from the record made in the case, the sole question pre-
sented is whether or not one-half of the salary of the 
city attorney can be paid out of the funds of the various 
improvement districts. He asserts that the appellant's 
abstract of the record discloses that the salary of the city 
attorney is fixed by the city commissioners at $200 per 
month, one-half of which salary is paid by the city and 
one-half by the improvement districts, and that therefore, 
under our decision in Bourland v. Southard, 185 Ark. 627, 
48 S. W. (2d) .555, the chancellor, correctly found the 
items in question were illegal charges • against the dis-
trict and that their recovery should be had. 

By § 8 of ordinance 1494 of 'the city of Fort Smith 
provision is made for a city attorney at a salary of $100 
per month; and by § 14 of that ordinance, under that part 
relative to improvement districts, ills provided that the 
city attorney shall be legal adviser for the various im-
provement . districts, for which services he shall reCeiye 
the salary of $100 per month: The evidence is to the 
effect that the Salary provided by § 8 aforesaid was paid
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to the attorney by a city warrant drawn on the city treas-
ury, and the $100 per month provided by § 14, supra, wa's 
prorated among the various districts upon a fair and 
equitable basis, and the part allocated to each district 
was paid out of the funds of that district. The board of 
commissioners, acting for the improvement districts from 
time to time, would meet and make tbe necessary - appro-
priations, including that of the proportionate part of the ' 
salary of the attorney. In order to show the manner 
in which this was doUe; the record book of District No. 35 
was : introduced, and the record of the meeting of its board 
of commissioners of date October 3, 1931, was introduced 
tind made a part of the evidence. It is as follows : 

"Regular meeting of the board of Improvement Pav-
ing District No. 35. Hon. Fagan Bourland, chairman, 
presiding. Board met at 10:00 A. M. 

"Members -present: * * * 
"The secretary reported the following collections for 

the Month of September: * * * 
" The following payroll for the month of September 

was approved and ordered paid : *. * GOp. W. 
Dodd. $1. 

" There being no further business, the meeting. was 
declared adjourned" ; signed : by the chairman and 
secretary. • 

Mr. Dodd has served twice as city attorney, first for 
about two and a half years, including the year 1924, and 
to May, 1925; then again from April, 1929, until the pres-
ent time. He organized district No. 35, drew the ordi-
-nanee and supervised tbe selling of the bonds and letting 
of the contracts. He was paid for his services just as he 
is being paid now. After he went out of office as city 
attorney in 1925, he was not paid anything more until he 
became the city attorney again. During all this time he 
has not filed a claim against the district and has attended 
to all the legal business of the several districts without 
the aid of any other attorney. He has receiyed from the 
beginning until now for all his services as attorney for 
the districts $100 per month, allocated among.them, and 
paid by icheck thereon, bolding himself ready to perform, 
ancl-performing all legal s.ervices necessary, including the



K .1	 BOURLAND V. COLEMAN.	 395 

enforcement of the collection of delinquent taxes. His 
method in this particular is to write a letter . to the delin-
quent, giving about a month's notice . before filing suit. 
Under the statute, when suit is filed, a $3 fee is , taxed 
against each tract as costs, which, under the plan pur-
sued, is wit appropriated by the attorney, but paid into 
the treasnry of the respective districts. District No. 35 
is still functioning, and since its organization the attor-
ney has been paid for his entire services to it from its 
funds a total of $67.75. 

The estimated cost of Improvement District No. 35 
was $61,670, including $1,000 for legal and -clerical -ex-
p-enses and, witb the estimated interest, totalling $80,000. 
The authorizecl bond issue.was $53,000. of .coupon bonds 
with maturities beginning August 1, 1925, eack year to 
and including August 1, 1934, and the total amount .paid 
the contractor was $41,539.93. 

The above is a fair summary of the pertinent facts, 
and, in our opinion, does not justify the conclusion 
reached by counsel for the . appellee or . snstain that of the 
.court below; nor does it bring this case within the rule 
Stated in Bourland v. Southard, supra. The court there 
stated: "The question for us to determine is whether 
the commissioners , had the right to expend . any of the 
fundS of the improvement district to pay a part of the 
salaries of certain officers in the employ of the city or 
to expend the funds for any purpose other than the .cost 
of construction, engineering and legal services." In 
answering that question in the negative, the reason given 
by the court was that "the commissioners could not lawT 
fully expend any money collected- from the taxpayers 
except that which was necessary; as a part of the cost of 
construction. When Improvethent. District No. 11 .was 
formed under the Constitution and laws, a majority of 
the taxpayers agreed to it. A.majority must have con-
sented in order to form a district. Under the law . exist-
ing at that time they consented to assessments whidh 
were necessary in the cost of the construction of . the 
improvement, and the taking or appropriating of any 
part of the assessments collected for any other purpose• 
would be a violation of the Constitution." •
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In the instant case, the facts are essentially different 
from those in the case cited, and the question presented 
is not that suggested by counsel for the appellee, but, 
ratlier, can the commissioners of the city of Fort Smith, 
acting in their capacity as the board of the various im-
provement districts therein, employ an attorney with a 
continuing salary to represent the districts in all legal 
matters, fairly prorating the salary among the districts 
and employ the same person as city attorney, paying him 
for such 'services as the legal representative of the im-
provement district from the funds thereof, and for bis 
services as -city attorney from the city treasury? 

The learned chancellor himself bears -witness to the 
wisdom and- fairness of the plan in the .following words : 
"I feel sure you are saving the district money, and, if 
you can. do it legally, it is a fine thing, but the question 
is, can you do it legally'?" We- agree with the chancel-
lor's estimate of the • plan and think his question can be 
answered in . the affirmative: 

The board of improvement is clothed with the duty 
of conducting the affairs of the district and is impliedly 
vested with the power necessary for the proper admin-
istration of these affairs, and, under § 5656 of Crawford 
& Moses' Digest, -it is expressly impowered with the 
authority to employ whatever agents may be needed and 
to provide for their compensation, which, with all other 
necessary expenditures, shall be taken as a part of the 
cost of the improvement. The services of an attorney are 
necessary in the proper formation 'of an improvement dis-
trict, the raising of funds.to carry on the work and to 
attend to such, litigation as might from time to time arise, 
and that such does arise we take judicial knowledge. 
Boards of improvement therefore bave power to employ 
attorneys, and we can see no just reason why an attor-
ney who perchance may represent the city in which the 
improvement districts lie may not also represent the im-
provement districts. It could make no difference, al-
though the board of commissioners of the city is also the 
governing board of the district. 

Act No. 233 of the Acts of 1931 makes the attorney. 
representing cities of the second -class •nd incorporated
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towns the attorney for all boards and commissioners of 
improvement districts within the Municipality, and pro-
viding for his compensation as may be agreed upon by 
the board of commissioners. While there is nothing in 
the act relating to cities of the first class, it registers 
the legislative approval of a plan similar to that employ-
ed by the city of Fort Smith as applicable to municipal-
ities of lesser grade and indicates to our minds that the 
Legislature thought that for cities of ,the first class act-
ing under a commission form of Government such. as 
Fort Smith no such legislation was needed, as they al-
ready had that power, which we so hoid. 

It will be remembered that the actual cost of con-
struction exceeded $40,000, and the authorized bond issue 
in District No. 35 exceeded $50,000. The taxpayers in 
forming the district recognized that a district of this 
character needs the services of ah attorney and them-
selves determined their probable value, impliedly leaving 
to the commissioners to fix within the limit named the 
amount of the s compensation and how and when it should 
be paid. It would make no difference, it appears to us, 
when or in what manner the fee was paid, so that it was 
reasonable and the services performed. It may be that 
the greater riortion of the work of an attorney for anim-
provement district is performed during, and soon after, 
its creation, but, as suggested by counsel for the appel-
lant, it is equally true that important legal questions may 
arise from time to time aS long as the district functions, 
and litigation may arise of great importance to it and 
its taxpayers. Therefore the plan adopted by the city 
of Ft. Smith and its improvement districts appears to-
be both wise and lawful.	 • 

In the case • at bar, as we interpret the facts, the 
commissioners had not expended any money of the im-
provement districts for paying its city attornOy as such, 
but rather the items of exPense questioned were paid to 
the attorney as the representative of the improvement 
districts, and these items were in the minds of the tax-
payers when they consented to the formation of the dis-
tricts, as it was contemplated and expressly provided 
that as 'much as '$1,000 might be needed and used for



legal and clerical expenses. Therefore, the rule stated 
in Bourland v. Southard, supra, that the "taking or ap-
propriating of any part of the assessments collected for 
any other purpose" (than the necessary cost of construc-
tion' of the improvement) "would be a violation of the 
Constitution," . does not apply. 

It follows from the views expressed that the trial 
court erred in decreeing that the items questioned (at-
torney's fees) were improperly expended and that a re-
covery of the same should be had. The decree as to these 
items is . therefore reversed, and tbe cause remanded with 
directions to dismiss the complaint as to tbese items. In 
all else the decree is affirmed.


