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MIQ-SOURI PACIFIC RAILROAD COMPANY v. RODDEN
P PR TS i'«f 42981 Z .,
Oplmon dehvered Ap111 24, 1933

1. RAILROADS—JURY QUESTION ——Ev1dence that a man was. dressed in
" blue serge bants, blue Jumper, carrying a. lantern, and walking, on
o _ top ‘of a_freight’ train held to Justlfy an’ mference that he was a
" brakeman or ih the employ of the railroad.
" RAILROADS—LIABILITY FOR BRAKEMAN’S ACT. —-Although plamtlﬁ
+1 Beould not ldentlfy the trainman which e]ected him, from a frelght
-train, this did not prevent “+him- from recoverlng for ' injuries

‘- .against the railroad... ,, . .,
7

)
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3. RAILROADS—LIABILITY FOR BRAKEMAN’S ACT.—Where, under a rail-
road’s rules, it was the duty of trainmen to eject trespassers from

- freight trains, and in doing this he exceeded his authority either
by putting him off the train while in motion, or by kicking him
off, the railroad would be liable.

4, MASTER AND SERVANT—LIABILITY FOR SERVANT’S ACT —Where a
servant does an act within the scope of his employment though
expressly forbidden by his employer, the latter is liable for the
resulting injury.

5. RAILROADS—LIABILITY FOR SERVANT'S ACT—INS’I‘RUCTION —An in-
struction to the effect that if ‘a brakeman in puttmg a trespasser
off a freight train was acting contrary to instructions the Jury
should find for the railroad held properly refused.

6. RAILROADS—LIABILITY FOR BRAKEMAN’S: ACT.—If it was the duty
of - trainmen to eject a trespasser from a freight train, the fact
that a brakeman'did this bec¢ause: plamtlif refused to pay for a
ride did not relieve the railroad from llab111ty for his injuries.

7. ‘DAMAGES—PERSONAL ‘INJURIES.—An award of $2,000 for injuries

* “to knees and chest and from ‘a spike stuck i in the foot; preventmg

. plaintiff from"engaging in work which earned from’ $60° to $75
. ‘monthly, held not excessive.-
8. .- RAILROADS—JURY QUESTION —Whether 'defendant’ brakeman
_ kicked plaintiff off a freight train’ while actmg within the scope
of h1s authorlty helcl for the jury. . -
“Appeal from™ Clark C1rcu1t Court Demter Bush
Judge; affirmed. -~
" R..E. Wiley and Hemy DO%ham for appellant
J. H. Lookadoo ‘and Bush & Bush, for appellee. -
MemarFy, J. ' J. H. Rodden, by his next friend, 0. B. -
Rodden, brought this suit in the Clark Circuit Court
against the Missouri Pacific Railroad Company. The
facts, as testified to by appellee are substanhally as
follows L
J.H. Rodden ‘the appellee was about 19 years of
age, and, prior to the time he alleged he was 1n3ured he
was at work at Sparenberg, Texas, and was coming home
from there. He was accompamed by Barl Lawley and
another boy, from Kentucky. Jack Williams met up with
them at Dallas, Texas. They had been catching rides on
the highway until they got to Texarkana, Arkansas, about
.two- hours after dark, and went down to the rallroad
* yards. They found a man working on the engines, and
asked him what time they could get a train out of .there
to Prescott, and he told them\between one and two o’clock-
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in the morning of February.29th. He. told them where
to cateh the train up at the road crossing. They thought:
he was a trainman because he was. Workmg in the yards.
Between one and two o’clock:in the mormng they caught
a freight train out of Texarkana going to Prescott The ;
appellee’s mother and father are dead, and he had been
living with his uncle, O. B. Rodden, who brings this suit .
as h1s next friend.

There were- -about 65 or /0 cars in the frelght tram
They caught the train at the road crossing where the man
working in the yards told them to catch it. They boarded
the tram on the east or right side. After they had gotten
out of Texarkana a mile or two, a brakeman came from
the direction of the engine and passed the appellee first.
Appellee. was on. the back end of a car, and Lawley and
Williams were on.the front, end. of. the next car behind
him. = The cars on which. they were riding: were 10 or
12 cars back of the engine. The brakeman passed appel—
lee and then passed. the. other two boys and went on he-
yond them about 15 ¢ars. "When he came back by these
two boys he was. motlomng to them and talking' to them,
and they reaclied in their pockets and handed h1m some-
thing. " He then walked up to the car appellee was on and
asked him what he was holding. Appellee told' him he
was broke and wa$ going home; that he was hingry, and
asked the: brakeman to let him 11de to the next stop. Aec-
cording to his. testimony, the brakeman cursed him, and
appellee told him he could not get off there WlthOllt kill-
ing himself, the:train was going’so fast. The brakeman
again'cursed him and told himto get off or he would kill
him. Appellee started down the ladder and. the brake-
man stepped on his fingers. The brakeman huncr his lan-
tern on the door and kicked the appellee in the muscle of
his right arm and paralyzed it, then- kicked him in the
head and chest. .Appellee saw he was going- to fall any
way, and threw his head as far as poss1ble His foot
struck a spike in.the' cattle gnard. His head hit .the
. ground, and about daylight, he regamed consciousness,
and found that his boot was caught in the cattle guard.
He pulled his foot out of his boot, and found the ﬁesh'
clotted up. -
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- The man' that forced him off the train had on a hat,
blue serge pants, blue jumper, and had’a:small lantern
with a globe that was small at the top and big at the bot-
tom. - It. had braces around.it and. protectlon bars It
was a regular railroad lantern. °

Appellee s chest hurt h1m so that he could hardly gert.
a deep breath without pain; his knee’ was ‘a httle stiff,
and there was a skinned place on it. T

‘An-automobile came by on higliway 67 and the driver
carried appéllee to the Missouri Pacific Hospital at Tex-
arkana. Appellee told the driver how he was hurt; that
he was kicked off a freight train. The man that took him
to the doctor explfuned how it happened. The doctor
said appellée was not hurt much. He’ grabbed appellee’ s
foot, twisted the toes back, took a pair of scissors, went
around the gash and cut the flesh, put meédicine on it,
and wrapped it up, and told appellee it would be all right.

Prior to his i injury, appellee was a pastly cook i in a,
restaurant, but he got sick and decided to go- home. He
has not been able to follow his occupation as a cook since;
he was 1n;;ured He cannot stand on his feet to Work as.
he did before.. He has not done anythmg since he
was hurt. EERRE

- He hltch hlked h1s way from Sparenberg to Texar-
kana, and the reason he did mnot hitch-hike his way to,
Prescott was that he was broke and hungry, and wanted.
‘to get home and. get something:to eat. . He did not.buy a
ticket because he.did not have enough, money. He was
within fifty miles-of Prescott and wanted.to go.on home.

The man in the yards that told appellee about the
train was oiling an éngine. The only member of the
train crew that- appellee saw when he got on the train was
a-man who caught the back end of the train, the caboose.
Appellee was riding on a refrigerator car. The brake-
man welghed from 140 to 170 pounds and was rather
heavy-set. -~ Appellee ‘did-not notice any badge on the
brakeman, but noticed the way he.was dressed, and that
‘he was carrying a lantern. Appellee was unable to point’
out from the train crew which man it was who k1cked
him off. SN
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The dvidencd on. the pait-of' the -appellant: contra-
dicted: the test1mony given by the appellee! The:jury re-
turned a verdictin’ favor of: the. appellee for $ OOO The
case'is -héreion appeal. © ' el

‘Therappellant: contends that fhere is no’ substantlal
evidence to establish that appellee was eJected from the
tram by a:brakemaii: loi o i Ut

© Appellee testified that he-was eJected by a brakeman
When asked how he knew ‘it ‘was'a brakeman;: he stated
that lie was dresséd-in bhie overalls, wore'a blue jumper;
and was Walkmg on top:of the train from'the front-end
towards the rear, and: then walked. back and that he had ~
a railroad lantern IR L L

The conductor testified that, so far as he kneW, there
was no.one on the train except employees of the railroad
company wearing ‘a railroad éult and: carrymg a lantern.

» - Tt is contendéd that théreis no evidence to show that
, the party who kicked appellee from the train was a brake-
‘man; no evidence that he was performing any duties.
The jury-had:airight toinfer that the person dressed as
appellee:saysithis'person was dressed, carrying a lantern
and walking on top .of the freight tramf do1ng what brake-

men frequently do, was'a- brakeman.:* .+~ ..

+ In the¢ase of St.LiT1..M:é& S."R. Co: v Hendrwks,
48+ Ark. 177,42:8., W 783 the court said:: ‘“Tt-is not:
urged that there was.a failure!'ofproof -except in this
particular, viz: That Cost and-the: other witnésses.were
not positive -that' the ‘man. whom: they: alleged was the
cause. of: the injury: was one.of thé .company’s émployees.
Upon his:examination in chief, the plaintiff testified that
the 'man-alluded to was a brakeman on.-appellant?’s train,
but on cross-examination he:stated he did’ not. know that -
to-be-afact. He gave as the reason: for his: belief, how-
ever, that he saw-the -man on the platform.at-Cabot with
a lantern deporting himself as an employee ‘and: James
Jenkins, h1s other witness; who rode from:Cabot to Little
Rock' on. the train,.and corfoborated. Cost’s: statement of
the accident, testlﬁed that:the . man acted-as a’ brakeman
on the-train between-these:points: ....ov - wi; o ’

““Tf the jury credited the testimony that the man- Was’
for such a length of tinie aiding: the company inoperat-
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ing its trainyit-was: sufficient to justify: the conclusmn that
he was a regular employee. , Indeed, it-would be difficult,
in the most-of these cases, to prove the,relatlon of-master
and servant except by the fact that the:one.is:known to
perform -service' for the other, or from their: course of
dealing.’’

Tt would be dlﬁ‘ieult to make any d1rect proof that
relation -of .master and .servant existed between any one
of the train:crew and the railroad.company. - It is;a mat-

ter of common knowledge that' persons dressed as:the
appellee {estifies. this brakeman was dressed,- carrying
a lantern.and walking on top of: a: freight train as,this
man was, is a brakeman, or in the employ .of the rail- ©
road company. : ; -

- The rules require the trammen to prevent trespassers‘
from riding on freight tra,lns, and:it.is the duty of the
trainmen, as the evidence in this case shows, to, put.such-
persons off the train.. The rules of-the. company require
them to do this. . - T Coa,

It is true that the rules requlre the tra,mmen to put
tréspassers. off the train when it is:not.in motion, but
putting trespassers:off: the train.is a part.of their: duty,
. and, if appellee’s testimony. is:..true, that’ isowhat this
man’ indertook to do. We.think therefore that!the evi-
dence was sufficient to submit the question as, to Whether
tliis man was.a brakeman.to:the jury.-

<. Appellant; however says that; if: appellee had sued
any one of:the trainmen jointly: rvmth the:railroad com-
pany for.the injuries whichthe sustained, the court would
have been-compelled to:direct a Verdlct in favor:-'of the
individual trainman because there -was no evidénce intro-
duced upoén which a judgment against. any one of the
trainmen -could have been sustained.. That .is true, be-
cause the appellee was unable to say which one of the
train.crew kicked him off the train, and, in-order to get a
judgment against any.person for-a wrong; the evidence
must -show -that that partlcular person committed. the
wrong. But the suit.is not: against the trainman who
committed the wrong, but against the railroad company,
_and.there is no question but, that the appellant is the rail-
road company whose employee committed the wrong. A
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person might be abused, kicked from the'train by any one
of the trainmen and be unable to say which one it was’
when he sees them in court, dressed d1fferently from the
way they were at the time of the i 1n3ury

" It is said that neithier of appellee s compamons were
called to testlfy ‘His two companions were on the freight
train and weré not put off. The evidence shows that
Williams was from Kentucky, but does not show where
Lawley was from, but théy were both on ‘the train, re-
‘mained on the’ tram when’ appellee says he ‘was klcked
off, a.nd they may or may not know 'what became of him.
At any rate, the evidencé is silent as to where they- went
and Whether they knew anythm«r about appellee s injury.

Tt is next contended that there is no substant1al/ev1-
dence that appellee was- e;]ected from the train by, a brake-
man W1th1n the scope of his employment Appellant again
relies on the Hendricks case, supra.. "The court in that
case sa1d omn, this, questlon “Whether a partlcular act
was. or Was not done in the l1ne of the servant’s duty‘ is.a
questmn to be determmed by the jury fiom the surround-
ing fdcts and circamstances.”” The court further! sa1d
in that case: ‘It was, the legal right of the company to
: eJect persons attemptmg to ride on its .trains without
paymg fare, a.nd the legitimate object of the testimony
was to show that the right was commonly enforced
through the class of employees that ejected the plaintiff.
¥ *'* The fact that brakemen commonly performed the-
dnty of eJectlng such persons from appellant’s freight
trains afforded a reasonable presumptlon or, inference
that' the brakeman Who e]ected the plaintiff. acted in the
line of his duty, if the jury chose to believe that he' was
eJected by a brakeman foi' the nonpayment of h1s fare 3

- Appellant calls attentlon to and.relies on-the case. of
St. Lou@s I.M. & 8;R. Co. v. Pell, 89 Ark. 87, 115 S. W.
957. This case expressly approves the:doctrine “an-
nounced in the Hendricks. case.. If the person: who
kicked appellee from the train was acting in the course:
of his.employment; the railroad company was liable.

- ““If hé was, the company is liable in damages for
any wrongful act of his in the course of h1s employment
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resulting in.injury - to another, ‘ though he exceeded his
authority.”’ ::Ry. Co.v. Hackett, 58 Ark. 381, 24 S. W. 881.

If, ninder the rules of the company, it was the duty of
the trammen to. eject trespassers from freight.trains;
and in doing this he exceeded his authonty either by. put-
ting him off the train while it was in motion, or kicking
him off, in elther event the rallroad company would
be liable.

A servant may do an act expressly forbldden by

~ his employer, and yet, if it be Wlthm the -scope: of his .
authorlty, the . employer may. be liable for a resultmo
injury.. This rule is constantly enforced in cases against
“ railroads, electric light and gas compames and it apphes
to prlvate persons who employ servants to transact their
business.”’. St. Louis, I."M. &'S."R: 'Co. v. Gramt, 75 Ark.
579, 88 S. W 580, 1133 8t. Lowis, 1. M. & S. R, Co. v.
Robertson 103 Ark 361 146 S. W 482.:°St. Loms, T M.
&8S. R. Co v. ‘Mynott 83 Ark 6, 102 Ark 380 "St. L
" 8°W. Ry. Co. v. Mztchell 100 Ark 314, 140 S W 1365
St. Lowus-S. F. R 00 v. Van Zcmt 101 Ark 586, 142 S
W, 1144 C’hwa,go R: I. & P. Ry Co V Womble 131 Ark
411, 1998 Ww. 81y ";
b Appellant cites the. case of 10, Cefn,tml Rd. Co. v.
Latham, 72 M1ss 32.. That ease seems ‘to’ be not only
against the, Welght of authorltv but is 1n drrect conﬁ1ct
Wlth our decisions.

It is contended by appellant that the court erred in
refusing to give its’ requested 1nstruct10ns Nos. 7 and 9.
No 7 reads as follows CCTF you ﬁnd from the ev1dence
that J. H. Rodden ‘was assaulted by one of the defendant S
employees while he was riding as a trespasser upon one
of the defendant’s trains, still if ‘you farther find that
stich employee was acting outside of the scope of his em-
ployment and contrary to instructions -of his employer
when committing said assault; then' the defendant 1s’ not
liable and you should so find. .

:That instruction is erroneousbecause it tells the jury,
amonfr other things, that, if the employee was acting con-
trary to his instructions, they must find for the defendant

No. 4, glven at the request of the appellant, covers
everythlng in No. 7 .except the. statement,, .about belnd
contrary to instructions.



No. 9 reads as follows: :*‘If you find from the evi-
dence that J. H. Rodden: was assaulted and ejected -from
the train by: one.of the defendant’s -brakemen, and you
further find that sa1d brakeman assaulted the sa1d J. H,
Rodden and. eJected h1m from the tram because the said
_J H.,Rodden failed or refused to.:pay, the brakeman to
perm1t him to ride on.the tram then your verdiot should
be for the defendant.’’- No..9 was correctly refused If. 1t
was. the duty of.. the trarnmen to ieject, trespassers the
fact that the. brakeman did this. because appellee refused
,to pay would be 1mmater1al .

It is next contended by. appellant that the verdlct is
.excesswe The ev1dence showed  that the spikes. stuck in
appellee’s foot that his knee and chest were. injured;
that he is unable to..do, the, work" he did; before he was
injured, and. that he still suffers pain. He ‘was earmng
from $60 to $75 per month before the injury, and 1S nOwW
unable to do the kind of work he formerly did. . :

~ The facts above stated, we think, .are sufficient to
justify the.verdict. Whether it .was a brakeman who
kicked the appellee. off the train, and whether he did it
.wh1le acting within the scope of h1s authority, are.ques-
tions of fact, and were properly submitted to the jury.

I there is any substantial evidence to. sustain a ver-
d1ct this . court cannot set it as1de, although  we mlght
beheve that.it was contrary to the preponderance of the
ev1denoe We do not pass on the weight of ewdence nor
the cred1b111ty of the witnesses.

- The ;]udgment of the crrcult court is correct and is
therefore afﬁrmed
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