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- HOMEINDEMNITY CompANy or NEW York v. JeLS.
- 4-3006:
Opinion delivered May 8, ‘1'933.'.{

1. INSURANCE—BURGLARY BY FORCE.—Where a policy .covered_burg-
lary of a safe by force,’and exempted burglary by manipulation
of the safe’s lock, proof by insured that the safe was forcibly
broken made a prima facie case, and the insurer had the burden
to show that the burglary was effected by mampulatmg the lock
without force.-

2. EVIDENCE—EFFECT OF EXPERT TESTIMONY. —It is the exclusive pro:
vince of the jury to determine the value and weight to be given to
the testimony of expert. witnesses.

* Appeal from Craighead Cireuit Comt J onesboro
District; Neil Killough, Judge; affirmed. -
STATEMENT BY THE COURT.

This suit was instituted by W. C. Jelks, appellee,
against appellant, Home Indemnity Company of New
York, to compensate a burglary which was alleged to have
been effected in appellee’s place of business in the town
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~of Jonesboro. -This alleged.burglary occurred-on the
night of March 16, 1932. , Prior to that time the appel-
lant,. Home, Indemmty Company of .New. York, had ef-
fected a policy of burglary insurance in favor. of appel-
lee, the pertinent clauses of;said.policy read as follows:

 ““Loss by :burglary -of any..property .from -within
that.portion-of any safe .or:vault: to. which.the insurance
under - this poli¢y" applies, occasioned by any person or
persons making' felonious. entry dnto .such safe-or vault
by actual force and-violence, ‘of which force .and violénce
thére shall:be ::visible.-marks made: upon:such safe or
vault by tools; explosive; electricity, gas or other chemi- -
cals, while such safe or vault‘is: duly -closed, and lockeéd,
by at least one ‘combination or’time-lock; and located in
the insured’s- premises. as hereinafter defiried, -or as
located elsewhere-after: removal theréefrom- by burglars 7

' "Paragraph D (4) prov1des that the company shall
not bé liable for loss or damage ‘‘effective by opening
the ‘door of any vault; safe or chest by thie - use of a key
or by the mampulatlon of any lock 7

. On the trial of the case in the 01rcu1t court appellee
introduced testlmony to the followmg effect :

-That he was engaged in the.garage business in Jones-
boro on March. 16 and,‘1_7. 193? .that on' the night of the
16th- he remained in his, place . of business, until nine. or
ten..o’clock, when the bu11d1n<r was closed up: and the
d001s locked that the safe was: looked and the combina-
tion. eﬁ"ected prior to hlS leavmg the building; that on
" the morning of the 17th it was dlscovered that, the safe
had been entered the -contents taken:therefrom, the
money stolen and papers scattered on the floor, together
with some small,coins; that on examination it was deter-
mined that the dial on the lock had beén broken off with
some blunt mstrument and the safe; had been opened in -
some manner unknown to the appellee and his witnesses;
‘that there was stolen from the safe $970 39;.that the knob
on the dial of the safe had dents 1n it Wthh indicated
'Was no-indication on the, d001s or W1nd0ws of the bulld—
ing that force had. been used. in entering the building;
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that-the locks on the doors and windows were intact, as
they were the night before when he left the building. .

The testimony on behalf of a pellant was to the fol—
lowmg ‘effect : ; o

" A'witness by the name ‘of A ]] Johnson, a locksmlth
téstified that he.was called by the chief ,of police and
found the door of :the.safe open, the.dial knocked off, and
_ he further testified that the safé:could not lave: been
opened except by working.the combination ; that, with the
dial knocked off, the combination could not be worked.
This witness further testified on ceross-examination ‘‘that
- T.have opened hundreds of safes in the last few years
without knowing.theicombination. - It is poss1ble to open
a safe without knowmg the combination.’

Mr. -A: E. Linzel, a safe and lock. e\pert f01 ﬁf-
teen -years, .testified- in effect that this safe -was opened
by manipulating the tumblers; that.-he had examined the
dial and lock to this safe carefully, tha,t if the:dial had
been knocked off prior, to manipulating the comblnatlon
it would have been 1mposs1b1e ‘to dial the combination.
‘“When that happens, it is riecessary to drill into the Tock
proper and break the tumblers to pieces; if ‘the dial is
broken off, you destroy the effective handle, in working
the combination, and the key by ‘which- you work it.”* That
when hé saw this safe the spmdle was in‘ place, and no
marks of violence appeared upon it except the screw Wwas
broken in twoj that, after this dial was broken- off, it
was impossible-to Work the combination; that, as an ex-
pert, he could not have W01ked the combmatlon w1th the
dial knocked off." :

After: the introduction of the ‘above testlmony, the
‘appellant moved the court to direct the jury to return
a verdict in its favor.. The court refused this request and
submitted thé issues of the case to’ the jury.” The jury
returned- a verdict in favor of the: appellee f10m wluch
‘this appeal is prosecuted

Bugzbee, Pugh' & chmson and ‘Dudley & Bm rett, for
appellant.

Basil Baker, for appellee 4

'JOHNSON;, C J., (afte1 stating the facts) ‘But one

question is presented in' this- appeal for determination,
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namely: - Did the trial court err 1in refusmg to dlrect a

verdict for appellant?
We think that, under the terms of the pohcy of in-
surance sued on in this case, when appellee produced

facts and circumstances in festimony showing, or tending

_ to show, that the safe was:forcibly broken and entered,
and that loss was sustained by reason thereof, this
made a prima facié case on behalf of appellee, and the
burden then shifted to appellant to- show by testimony
that the burglary was effected by manipulating the tum-
blexs or; lock, which would, exempt it.from liability.

~ In brief and oral argument it is insisted on behalf

of appellant that the testlmony of the two expert wit-

nesses, Johnson and Linzel, is reasonable, consistent and
ummpeached therefore- that the trial court should have,
as a matter of law, so advised.the jury.

Let’s see. This court held in Tatum v. Mohr, 21 Ark..

349, quoting from a headnote of the opinion:

~ “‘It is competent for witnesses skilled in the science
and practice of medicine to give their opinions to the jury
on’ questions involving the soundness of a slave, in rela-

tion to the -disease w1th which he was afﬂlcted its char-
acter, etc., but the JUIY are the Judges ot the wewht to be -

attached to their opinions.”’"

Again, this court held in 4r kansas S w. R'z/ Co V.
ngﬁeld 94 Ark:75,126 S. W. 76 I

“It is for the jury to.determine what value hlS op1n-
ion is' entitled: to under the circumstances, and to give
it ‘such: Welght ds-they think it deserves.”

It is evident from prekus decisions of this- coulf
that it is the exclusive provmce of the jury:to determine
the value and weight to be given the testimony of expert
witnesses, and the jury is authonzed to believe or dis-
‘believe thc whole or any part of such expert w1tmess9q
testlmony e

The jury, in the ‘exercise of thelr exclusive province
in this case, has determined to disregard the testimony
of the e‘zpelt witnesses, therefore we cannot, as a miatter
of law, say that they should not have done so. To do so

would overrule the cases hereinahove cited, and we are

unwilling to do this.



No:error appearing, the judgment of the trial court
" is affirmed. ' - :



