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1. LIMITATION OF ACTIONS—ACCRUAL OF RIGHT OF: ACTION —A cause

"~ of action for’ 1nJur1es to an employee of a corporatlon began to

" run from the date of the negligent act complamed of and not"
“from the time the full extent of the injury was ascertained.

2. 'MASTER..AND. SERVANT—NEGLIGENCE—LIMITATION.—The three:

.. years :statute relating to. injury to-a corporate. employee (Craw-

ford & Moses Dig., § 714-8), held apphcable to an actlon for:

1n]ur1es resultlng from lead pmsomng y

Appeal from Pulask1 Clrcult Court Th1rd DIVIS]OH ;

vam Harris, Judge; affirmed. - ™ - =fwn -
STATEMENT BY THE COURT! : .

~On "June 10, 1929, appellant; Fred. Marshall Fleld
brought this suit in the Pulaski Circuit Court. against the
Gazette Publishing Company; appellee in this court, to’
compensaté an alleged injury -which occurred some time-
prior to the filing of the suit. .Several-amendments weré
filed to-the complamt ‘but when boiled down -to.issuable
facts they werein effect that. defendant was neglwent
in furnishing plaintiff an unsafe and dangerous place in
which to.work.: Theé casé was-tried to a jury and resilted
in a verdict and- ]udgment in favor of the defendant, ‘rhe
appellee here. : A
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The uncontradicted facts upon which the case was
submitted to the jury were, in effect, as follows: ’

Plaintiff began working for the defendant, Gazette
Publishing ‘Company, on January 4, 1924, as a linotype
operator, and was at that time an expemenced operator;
he continued in this employment until April, 1926, at
which' time the: appearance of the malady, from: Wlnch he
afterwards suffered, first appeared; appellant was first:
treated by physmlans in Little Rock in April and May,
1926, and théreafter took a course-of baths at Hot Springs:
and was under the treatment of physicians there. -The
malady from which plaintiff suffered -persistently grew
worse and worse, and prior to the filing of this suit he
had undergone some five or six major operations to
remove infected parts from his legs. It was plaintiff’s
contention in the lower court that he had contracted lead
poisoning during his employment with the Gazette Pub-
lishing Company which was the prox1mate cause of his
very serious injuries.

According to plaintiff’s testlmony, in the early part
of May, 1926, a small sore developed on the top of the
second toe of the right foot, whereupon he was examined
by a physician, and hlS treatment continued until October,
1926, when it'became necessary to amputate this'toe; that
the ﬁaps on the amputatmn would not heal and the sore
began spreading, and in November 1976 the rlght foot
was amputated just above the ankle About the first of
February, 1927, appellant had sufficiently recovered to
resume his work with the appellee¢’ and continued in this
employment until September, 1927, when he again laid
off and underwent an operation on-September 5, 1927,
when hé suffered the removal of his left foot. In Decem-’
ber, 1927, he again resumed-his labor with the defendant
and continued in the employment until “July, 1928, when
the stump of the left leg began to necrose, when he dis-
continued: his services and suffered another operation
in July, 1930, for the removal of an additional portion
of his leg

The defendant, Gazette Publishing Company, de-
fended the action on the theories that plaintiff was not:
suffering from lead poisoning contracted during the time
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of his employment; secondly, that its printing plant in
Little. Rock. where the . plaintiff was employed possessed .
" the most modern machinery and appliances known to
the trade; third, that any injury, if any suffered by the
plaintiff, occurred prior to June 10, 1926, and it therefore
pleaded especially the three-year statute of limitations
in bar of plaintiff’s right to recover. :

As we understand.- the. record, pla1nt1ff ‘admits that
if the trial court gave correct declaratlons of law in ref—
erence to the statiite of limitations, the ‘¢case should be
affirmed. On the.question of thestatute of l1m1tat10ns,
the trial court instructed the jury as follows:

““If you find that the plalntlff contracted-the malady
of which he complalns previous to June 10 1926 then
you will find for the defendant.’’

" Any-injury suffered by appellant by or through any
negligent act of the-appellee after June 10, 1926, was
submitted to-the jury for thelr consrderatlon in the fol-
lowing instruction: :

‘‘Although you may beheve that before June -10,
1926, the plaintiff was suffering from disease, still,.if you
find from the preponderance of. the testimony that the
plaintiff, while in the exercise of due care for His own
safety, did after June 10, 1926, absorb lead poison from
fumes or lead dust, negligently let'into the place of work
‘by the defendant, and that the absorption of said fumes
or lead dust augmented the-existing diseased condition of
plaintiff and caused him to suffer pain or the:loss of his
foot, or portions of his legs, if any, then you-will find for
.plalntlff and assess his damages at-a sum ¢ommensurate
with the pain and loss or losses; if any, thus oceasioned,
.and provided, as said ‘before, that he be not gullty of
having assumed ‘the risk of absorblng any- such poison,
is not estopped because of his own conduct:and knowledge
of the danger of absorbing such, and. is not barred hy the
statute of limitations.”” . . - '

Horace Chamberlin, for appellant Lo

Cockrill & Armwtead and Owens :cﬁ Ehrman for
appellee.

Jorxson,-C. J., (after statlng the facts) From the
above. statement of facts it: .W1ll be seen that the itrial



256 . Fimwp o, Gazerrg Pus, €o.  [187

court made: application- of the three-year statute of. limi-
tations in-bar of appellant’s alleged right of recovery.
(Crawford & Moses’ Dig., §.7148).

It is conceded on behalf of appellant that if the frial
court was correct in instructing -the jury that, ‘‘if you
find that the plaintiff contracted the malady of‘ which he
complains previous to-June 10, 1926, then you will find
for the defendant,’’ this case should be affirmed.

It is the contention of appellant .that the three-year

statute of limitations was tolled or held in abeyance until
appellant, or his physicians, determined the specific
malady from.which he was suffering and that this infor-
mation was not obtained until sometime in 1928.

Volume 17 R. C. L., entitled, ‘‘Limitation of Ac-

tions,”’ § 30, page 765, in part, reads as follows:

“Neglzgeme Actwns In applying these general prin-
.ciples in negligence actions it has been held that the stat-
ute as to actions for personal injuries begins to run at
the time the injuries are sustained although their results
may not be then fully developed.”’

In Wood on Limitation of Causes, vol. 2, page 844,
the author announces the rule as .follows:

“In actions from injuries resulting from the negli-
gence or unskillfulness of another, the statute attaches
and begins to run from the time when the i injury was first
inflicted, and not from the time when the full extent of
the damages sustained has been ascertained. The gist of
the-action is the negligénce or breach of duty and not
the consequent injury resulting therefrom.’

As we view the situation, the great weight of Amer-
ican: authority is to the effect  that the cause of action
arises and:the statute of limitations begins to run from
the date of the necrhgent act -and not from the time the
full-extent. of the injury may be ascertained. Ca,ppusz V.
Barone, 266 Mass. 578, 165 N. K. 653.

The court has reached the conclusion that the lower
court made correct application of the three-year statute
of limitations and therefore did not commit error in glv—
ing the instructions complained of. :

' Aswe understand this record, appellant does not con-
tend that the appellee ‘fi‘aud»ule'ntly ‘concealed any facts



with -reference to-his injuries,-and he does:not contend
that the appellee had knowledge of facts: ot mformatmn
other than those well known to’ appellant Vo

© The trial court submitted to the jury the questlon as
to Whethe1 or not. appellant suffered any injury after
~June 10,. 1926, by or through.the mnegligent act. of the
appellee, -and the Jury, by its-verdict, has found against
him on this issue.  The verdict of the Jury necessarily
found that appellant s 1n]ury was 1nfhcted p1101 to June
10 1926 :
LTt is the. conclusmn of th1s coult that the tidal court
was correct in declarmO' that appellant éould not, recover
for any. injury, suffered prior. to June 10,.1926, and that
the Jury has found from the test1m0ny that he suffered
no injury at. the hands of the appellee after-J une 10, 1926
" Therefore the ;]udgment should be ‘affirmed. o

_ Bumies, J,, disqualified and not participating. "
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