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1. 'HIGHWAYS—ALLOWANCE OF CLAIM—EXCHANGE FOR BOND —Whe1e,
= ‘before passage “of Acts 1933, No 167, relating to the issuarce “of
- 'bonds fér maintenarnce of ‘the Highway system, Judgment agamst
.~"-the.Highway .Commission for value of labor and materials used i in
. construction of bridges was rendered by a competent court, which
- judgment .was..affirmed by  the Supreme Court,. the Refunding
,Board had only the ministerial duty to perform of- certifying the

] clalm for allowance “for' exchange for a State bond. '

2. CON’I‘RACTS—INVALIDITY —The courts will not aid the enforcement
of contracts which ‘are’ 1mmoral illegal, or prohlblted by law or
public policy, or which are in excess of the power of parties to

.- .make, regardless of . ‘whether the consideration has passed or not.

3. . HIGHWAYS——INVALID" CONTRACT——QUANTUM MERUIT —One furnlsh-

.. ing labor and materlals for construction of bridges under a con-

tract whlch was mvahd merely because not let in manner and

) ‘form prov1ded by law held entltled to recover the falr va]ue
S ‘thereof upon a quantum me’rmt d ‘ o

Appeal from Pulask1 Chancery Coult ank H
Dodqe Chancellor;. affirmed. - . rs

~Hal L. Norwood, Attorney General and Walter L
POpe Assistant; for appellant.. 1.7 -

Lee & Moore and Coleman & dedwk,.for appellee

© Marvin: B: Norfleet, amicus curiae.  © -

*SmarH, J. Appellee ‘brought this suit in the Pulaski
Chancery Court against the State: Highway Commission
to' recover the ‘value of certain labor performed-and ma-
" terials furnished in ‘the construction’ of rthree  bridges
on State Highway No. 1, mere- particularly described ‘as
Job No: 1-1059- S ‘and from a decree i in- hls‘favor is this
appeal. - - e A
~'  The contract-is similar “in all essential. respects to
the -one sued on in-the recent caserof Leonard v. State
ex rel. Attorney Gemeral, 185 Ark: 998, 50 S.-W.. (‘)d)
598; and,:like the contract there 1nvolved is’ unenforce-
able as such, for the reason that it was not let in the
manner and form prescribed by law. We said, in the
Leonard case, supra, that the only question involved in
that appeal, and the only question which we decided, was
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that of the validity of the contract sueil on, and we held
that it was not enforceable as a contract, f01 the reason
that the statute had'not been comphed w1th in‘letting it.

In the later case of Arkansa,s State HzghxwaJ Com—
MASSTON V. Dodge 186 Ark’’ 640, 55°S. W, (9d) 71 suit, was
brought upon another similar contract to' Tecover. quan-
tuan inerwit for the value of labor and materlals furnished
by the plaintiff 'in the constructlon of port10ns of the
State’ hwhway system « A vvrit of’ prohlbltlon was p1 ayed
against the chancellor pres1dmg, upon ‘the' 0'1ound ‘that
hi§ court was withott Jurlsdlctlon to hear and determlne
the case. ~The writ was denled for the reason thele
stated ““that the coutrt below has Jurlsdlctlon to hear and
determine the question’ of hablhty of the Comm1ss1on and
its extent, for the work and material of ‘which it has Te-
ceived the ‘benefit.”” Tt will be obser ‘ved that the direetion
to the court below was not to assess "damages for the
breach of a contract, for there was no contract enforce-
able as such but to determlne the value .of the work and-
. material of Wthh the (Jommlssmn had recelved the
beneﬁt o A
) In the case last, 01ted We 1ev1ewed the conﬁlctlng
views of; the members of the. court which,resulted: in a
compos1te opinion authorlzmg su1ts agamst the nghway;
Commlssmn and, in. that, connectlon said: ‘It will be.
seen that, out of the conﬂlctmcr views of a majority of
the sevelal membe1s of the cou1t a very definite result.
has heen reached, 1. e:, that in a proper case the Highway
Commlssmn may be sued When authority for the bring-
1ng “of the suit may. be- found in the statute.: Since this
is the eﬁect of .the holding i in, both the Dodge and. Baer -
cases, supm we th1nk it:more 1mportant that this ques-
' tion be deﬁnltely settled than a:too. firm insistence -be:
held to our 1nchV1dua1 | views, and we now hold that, in
all cases where the statute: authorizes a suit, it- may be:
mamtamed against the - Highway, Comm1ss1on whether
it be thought to be a JurlSth person or whethe1 §-20. of
ar ticle 5 (of the Constitution) be merely- declaratory of -
the general doctrine that-the State may not be. sued in
her courts unless she has consented thereto.”” The opinion

/
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then cited the legislative acts under which-this authority-
has been conferred.

At the time of the rendition of the opinion from
which we have just quoted, it was a mooted question.
whether § 17 of act 15 of the Special Session of 1932 was
valid 1eg1slat1on as being within the purview of the Gov- .
ernor’s call convening the extraordinary session of the
Greneral Assembly at Whlch act 15 had been passed. Acts
of extraordlnaly session, 1932 2, page 34. Without de-
ciding the validity of this section of act 15 we_ there said:
“The question of the validity of this aet is now pend-
ing, but, whether valid or not, it is an indication of the
legislative will, but without 1t the authority sufficiently
appears, and, 1f the act be upheld it of itself makes ab-
solute that intention.”” This opinion was delivered on
November 28, 1932, and on December 5, 1932, the opinion.
in the case of State Note Board v. State ex rel. Attorney
General, 186 Ark. 605, 54 S. W. (2d) 696, was delivered
in which it was expressly held that § 17 of, act 15 was
authorized by the proclamation of the Governor con-
vening the extraordinary session of the General As- °
sembly which passed the act. This § 17 recognized that
there were outstanding many claims against the High-
way Commission which had not been adjudicated or paid,
and authorized the State Note Board to issue notes in
payment, with the proviso, however, that ‘* * * this
act shall not validate any claim,; voucher, or warrant or
other evidence of indebtedness issued under or pursuant
to an illegal contract, and provided further that no
note or notes shall be issued in lieu of any such claim in
excess of $150 where such claim is based on a cost plus
contract or a contract not let on competitive bidding un-
til such claim is approved and the issuance of such notes
are authorized by the State Highway Audit -Commission,
or until the validity of such claim is finally adjudicated
and determined by a court of competent jurisdiction.”’

We are aware of no legislation which has repealed
§ 17, supra, either expressly or by necessary implication,
‘although the provisions of that section with respect to
the manner of payment of these claims appear to have
been changed by the provisions of act 167 of the Aects of
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“the 1933 Session of the General Assémbly, which was ap-
proved March 28, 1933, and, having an emergency clause,
"became a law on that date

The decree from which this appeal comes was ren-
dered February 21, 1933, and directed the Highway
Commission to issue a Vouchel to the plaintiff for the
amount adjudged to be due him. . The subsequent act
167 req[uires a modification of the decree in this respect,
as the provisions of that act must be followed. :

Section 1 of act 167 reads as follows: ¢‘Thei issuance
of Arkansas State Bonds, hereinafter.called State bonds,
is hereby authorized in a total sum equal to the aggre- .
gate of the entire outstanding.indebtedness of the State
on account of the eonstructlon and maintenance of the
State Highway system, including all State Highway notes
or bonds, toll bridge bo1ids, revenue bonds, valid outstand-
ing road district bonds on which the State has been pay-
ing interest under act No. 11 of the Acts of 1927 and act
No. 65 of the Acts of 1929, hereinafter called road district
bonds, certificates of indebtedness issued or authorized
under act No. 8, approved Oectober 3, 1928, and act No.
-85 of 1931, short term notes issued under act No. 15,
approved April 14, 1932, -all valid claims. against the
State Highway Commission and all warrants and vouch-
ers issued by the State Highway  Commission prior to
February 1, 1933, together with the interest on the re-
spective obligations and claims. ~Such bonds shall be the -
direct obligation of the State, for the payment of which,
principal and interest, the full faith and credit of the
State and all its resources are hereby pledwed They
shall be dated May 1, 1933, shall be payable in twenty-
five years, and shall bear interest at the rate of three per
cent. per annum, the interest to.be payable semi-annually,
and to be ev1deneed by attached interest coupons.”’
_ Section 5 of act 167 reads as follows: ““The holder
of any State Highway note or .bond, toll bridge bond,
revenue bond, valid road district bond or'short term note
issued under act No. 15 may deposit the same with the
State Treasurer for exchange for.a State bond of equal
face value. All other obhgatlons and claims mentioned
in § 1 shall be presented to and examined. by.the State
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" Refunding Board, -and,’if allowed;’ may bé presented-to
the State Tleasule1 Wlth the: oeltlﬁcate of- allowance,
and exchanged for a State bond-of- the face value of the
: amount allowed by’ the board.””- = - %

~ Thé’ claim here sued onj;’ belng embraced in the pro-
visions of § 5, supra, will: be presented to-the State Re:
funding Board, but, as its validity hias been-approved by
ai court: of-’ competent ;]urrsd1ct1on prior-to the passage
of act 167 and that decree is affirméd by “us, for the rea-
sons hereinafter- stated, the- Refundmg Boald will, as to
this particular claim, have only the ministerial duty to
perform of: certifying the clalm for allowance for ex-
change for a State bond. TR : S

* We have construed thls act 167 because it relates to

the manner of enforcing the ‘decree from which- this ap-
peal comes, although the Attorney General says in his
" excellent brief that ““The only ‘question involved in this
case is whether the State is under a liability to the appel- -
lee Keaton for materials furmshed and services rendered
tnder an invalid contract, or," what may ‘be’ more prop-
erly termed, nio contract 'at’ all "2+The’ quest1on is other-
wise stated in'this brief to be' whéther there-is liability
for the value of labor'performed-and materials furnished
of which the ‘Highway: Commission-has had-the ‘benefit,
which cannot be returned or: restored’ under the doctrlne
" of qudntum meruit. - U« ol

Through the diligence of- counsel many ‘cases - have
been. cited and dlscussed on - this' subject.” “We do not
review these cases, as the law of the subject appears to
have been deﬁmtely and frequently:-decided, and the only
difficulty -is in- the. apphcatmn of Qettled legal pr1nc1ples
to partloular facts.: -
. - In the'instarnt case it is not contended that thele was.
any fraud or corruption in the attempt of the parties to
make a binding contract. Noris the contract an immoral
one; noriwas it prohibited by law :or public policy; nor
was it in excess of the power of the Highway Commission
to' make. - The conténtion is that the contract was not
made in the manner and form provided by law and was
therefore void, and, this being triie, no enforceable rights
can arise out of it.- :
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‘Ini:the class of: contracts Afirst mentioned.“vhich/are
immoral or illegal,or which are' prohibited by law'ox: pub:
lic policy, or which are in excess.of :the: power: of..the
parties to-make, it .ist immaterial - whether -the: contract
has ‘been partially or-wholly performed, or whether the
consideration'has ppassed:or:not. - The courts.lend no:laid
to the enforcement-of such contracts. :/This subject-was
reviewed -somewhat ‘extensively in:the case:of Carter: v.
Bradley County Road:Imp, Dists. Nos::1.and 2,155 Ark:
288,.246 S W.. 9, where Tecovery on:a'quantum meruit was
denied: for the reason ithat tlie plaintiff; to‘establish:Liis
case, was compelled to prove and rely-on a contract pr 0-
.h1b1ted by law. . 7 oo RN

"The instant.case arises out. of an: attempt on. the part
of the Highway: Commission to- contract with- the plain-
tiff for the construction:of bridges as a part:of the: State
highway system.- The law empoweéring the. comniission

to make .and let the contract was not' complied with, and

for this reason-only the courts will not enforce -the agree-
ment of: the parties in relation theretoi'dccording:to:its
terms. v The HighwayCommiission had the:poweriand ' was
under the.duty tof’havefrthe.bridges‘-bu-ilt'.f Thé -law -con;

ferred .this  express power.-upon:the,Commission.:iiThé

bridges were built; and the questmn 1§ Whether ‘the valué
theteof shall be paid.... © . . & =% %W o4 T N}

"The case of Clark'v. Umted States 95 U S 539 ‘was
_one in which officers-of the United States wefe! authonzed
to enter into contractsupon'‘behalf” of: the! goveriment,
but -the statute:conférring that ‘authérity required that
such contracts- be ‘reduced to*wrltlng and-be signed by
the contrdeting' parties)'tvhich: statutewas there- éon=

strued to be mandatory and in effect to prohibit aid to

r'en‘der:‘ unlawful any other mode of making the contract ;
yety the governmeit haviiig received the benéfits of- the
contract, it’ was:held; ‘to quotel a‘Headnote in ‘that: case

that:“Where, however, a parol contract Has béen wholly

or partly executed ofi-onie'side; theparty performmo LT

bé - entitled- to récover the’ fa1r value of h1s property or‘

servicés as upon an. 1mpl1ed contract for a_ quantum

meruit. 27 See ‘also Pulman Car ‘Co. V. T'ransportatw%
Co; 171°U: S; 138,118 S:' Ct. 808 Mmshv Fulton C’ounty,
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10 Wall. 676, 77 U. S. 676; Louisiana v. Wood, 102 U. S.
294 ; City of New York v. Dams Director General of Rail-
roads 7 Fed. (2d) 566.

The case of Forrest City v. Orgill, 87 Ark. 389, 112
S. W. 891, was one in which the city purchased and in-
stalled a machine to be operated in connection with its
waterworks system. The opinion in that case recited that:
“This contract was not authorized by any ordinance,
resolution or order of the city council wherein the yeas
and nays were called and recorded, as required by § 5473
of Kirby’s Digest, nor -was it ratified by any formal ac-
tion of the city council. The contract was therefore void.
Cutler v. Russellville, 40 Ark. 105.”> But, immediately
following this statement of fact, the court proceeded to
say: ‘‘A different principle prevails, however, where a
contract, which is within the power of the municipality
to make, is made without authority, but passes from an
executory state, as it was in Cutler v. Russellville, supra,
to-an .executed one, where the :benefit is retained by the
municipality. - Then it is held .that the municipality can-
not retain the property which might properly have been
‘purchased for it in proper manner and defeat a recovery
" for 'the price thereof, or recover back the price if paid.
Frick v. Brinkley, 61 Ark. 397, 83 S. W. 527; Springfield
Furniture Co. v. School Dist., 67 Ark. 236, 54 S. W. 217;
Book v..Polk, 81 Ark. 244, 98 S. W. 1049; Texarkana v.
Friedell, 82 Ark. 531,102 8. W. 374; School Dist. v. Good-
win, 81 Ark. 143, 98 S. W. 696 ; Luxora v. Jonesboro, L. C.
& E. Rd. Co., 83 Ark. 275, 103 S. W. 605.”” Numerous
.other cases to the same effect are cited in the brief of
"counsel for appellee and in the brief filed by amicus
_curiae.

We conclude therefore that, a 'beneﬁt havmv been
received which cannot be returned, which was derlved
from an agreement between parties having power to make
it; which was neither illegal nor immoral, nor in violation
of public policy, but which agreement cannot be enforced
according to its terms because not made in manner and
form provided by law, a recovery was. properly per-
mitted. The decree, modified in the respect hereinabove
indicated, must therefore bé affirmed, and it is so ordered.

Kirsy, J., dissents.



