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Opinion delivered April 17, 1933.

EXPLOSIVES—INJURIES FROM ACCIDENTAL EXPLOSIONS.—In an ac-
tion for death of plaintiff’s wife resulting from an explosion,
whether defendants delivered gasoline instead of kerosene held
--for the jury. o ) .

E VIDENCE—PRESUMPTION.—Where there was no eyewitness to the
explosion which killed plaintiff’s wife, it will be presumed that
‘she was not guilty of contributory negligence.
EXPLOSIVES—BURDEN OF PROOF.—The burden was on the seller
‘and agent, delivering gasoline instead of kerosene, to establish
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contributory negligence of the buyer s wife, fatally m]ured in’ an
:explosion. - i s

4, EyIDENCE——MATTER or COMMON KNOWLEDGE——In an actlon for
death resulting from an exploswn of gasoline purchased as kero-
sene, it was not error to 'admit testlmony relative to a custom
of starting fires w1th kerosene, as that is a matter “of ‘common’
‘knowledge. - - . :

5. EXPLOSIVES—JURY QUESTION.—In an action for death. resultmg
from an explosion of gasoline purchased as kerosene,. whether
deceased was, negligent in pouring the liquid on hot embers in
kmdlmg a fire held properly submltted to the Jury

"~ Appeal” flom Calhoun ClI‘CUlt Court L S Bmtt
Judge affirmed. T

Ga,ughan Szﬁ”ord Godwm cﬁ Gamghan and Powell

Smead & Knowz, for appellant. L
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_for appellee

Kirsy, J. Appellee, in lns own behalf and as admm—
1st1ator of the estate of h1s deoeased w1fe sted the . ap-
pellant oil company and 1ts agent Joe McDonald to

_recover damages for the death.of. his w1fe resultmg from’
an alleged explosion of a hlghly 1nflammable and’ explo-
sive fluid consisting of a mixtufe of coal oil and gasohne

- it belnrr alleged that the mixture had been bought- as and -
for use as coal oil, as appellants knéw, and- that mstead
of delivering eoal 011 they wrongfully ‘and neohgently
delivered from the wrong container gasohne and sold
same to appellee as and for coal oil.

It was further alleged that the appellant, Houston
Oil Company, carelessly and negligently furnished to
Joe McDonald, its agent, for sale to the public as and
for use as kerosene said gaseous fluid, which was highly
inflammable and ignitable at a tempelature below 140
degrees Fahrenhelt knowmo it was not suitable for use
for heating and 1llum1nat1no* purposes.., . -

- That on' the ‘4th of December 1931 the deceased
attempted to use said fluid as and for kerosene in starting
the fire under a wash kettle or pot in the yard, as was
the custom, and, starting to pour some of said fluid on ‘the
kindling and Wood under said kettle,. the” can of fluid
ignited and e\ploded scatteung its contents over "the: per-
som of deceased, setting her clothing-on fire.and horribly



ark:]  Housrox Ou.Co. or TExAs v.) MoGUIRE. 295

buthing her -body upon her’iface, neck; arms, waist and
legs to such an extent-that she died from the effects
théreof ron' the 16th day -of ‘Décember, 1931, and from
which, during the period. of time: that slfe hved after said
Aexploswn sheisuffered the most excruclatmg)and sever est
physmal pam "and-mental: anguish: - el b
The answer- demed the- material allegations of - the
- complaint and pleaded’ cont1 1but01 y negligi ence of the de-
ceased as'a defense. -~ R
The court instructed the jury, amendmg oné of appel-
_ lants™ requested instructions over ‘its- objection, and the
jury reéturded-a verdict: assessmg theé damages at: $2,000
for the plaintiff- 1nd1v1dually and at '$5,000 as admlmstra- '
tor of the estate, and from th1s Juddment thls appeal is
prosecuted R
It is 1ns1sted on appea.l that the court erred in refus-
ihg to'direct a verdict in favor of °appe11ants that appel-
lee’s Wwife wis guilty of contributory neghgence as a mat-
- téy of ‘law; and also that’ the ‘court’erred in’ admitting
testimony relatwe to ‘the ctistom ‘of building fires with
kerosene or coal oil, and by modifying appelliits’ te:
quested instruetion - No 2-by adding:the-clause: thereto:
¢if you further:find that in'so-doing she was not exer cus—
mg ordmaly care ‘for:her own safety E '

ST appears from thé’ testimony ‘that Noah: McGune,
who lived in Callioun ‘County ‘a short distance from Bear-
der; ‘across theline in Ouachita County, undertook to buy
5 gallons ‘of ‘keroséne from the ‘Houston ‘0il’ Oompany
thirough its -agent, "Joe’ -McDonald)driver of thetank
wagon. Handing his five-gallofi can to Mc¢Donald to be
. filled with' kerosene McGuu‘e went:away,leaving his can
-with McDonald;: and returning shortly, paid-McDonald
45 cents for the oil;-being the regular standard :price for
kerosereé. - McGulre took: the oil home and'had used- very
little of it on December 4th; -Hé put:-some'of it in:a .stove
in the potato house, but was not able:to.say that the eon-
tairier.wis empty:when he put.the newly:purecliased: oil‘in:
He .also put some:in an oil.lamp, which: contained a:small
amount of oil, and he-noticed that.there was.a:peculiarity
about:the way the wick of the lamp burned when he rdised
the globe; the blaze would run up high, anid:he would have
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to turn the wick down for about a half minute and then.

turn it back up gradually after putting on the globe.

On December 4, while McGuire was away in the
woods at work, Mrs. McGuire undertook to build a fire
under the wash boiler in the back yard, and the can of oil

exploded, with disastrous results to her. The explosion

was heard by persons half a mile away, who thought it
was from dynamite being used on the highway; and those
who appeared on-the scene soon afterwards could not tell
much about the occurrence.
, Mrs. Palman said the explosion threw Mrs. McGuire

10 feet away from the kettle, where she saw some of the
" remains of her burned clothing. MecGuire went out to
the kettle after he reached home and picked up. the oil
can about 12 to 16 feet away from the kettle and the bot-
tom had been blown out of the ¢an. Oil had been splashed
all over a pile of oak heater wood about 20 feet from the
wash pot and had burned over the pile of wood. The pot
was turned over on its side, and there was nothing left
around it but a few splinters and a small pile of chlp_s
underneath. ‘ ,

Some of the fluid had been drawn out of the can by

Mr. McGuire into a bottle and carried to the woods for
oiling saws. This bottle was corked with a bunch of
pine needles and the oil sprinkled through on the saws
prior to the explosion, and the common test of putting
a small quantity on paper and then touching a lighted
match to it disclosed that it was much more volatile and
inflammable than kerosene, which was subJected to the
same test at the same time.

A flash test and a chemical test were both made by

Dr. Rose, chemist, and proved that the fluid was gasoline..

The explosion itself seems to confirm this finding, as
otherwise the fluid should not have exploded in the open
air on a cold day, according to Rose’s statement.

Dr. Rose, who made the analysis of the sample of the
fluid, testified upon a question embracing the allegations
of the answer and the other proof relative to the explo-

sion that, if the fluid had been kerosene or coal oil of the -

grade permitted to be sold by the statute, it would not
have ignited and exploded under such cirpumstances. It
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should not have exploded unless the temperature of the
kerosene had been raised to.the igniting point, which
would have taken some time and heat would have had to
have been applied to the can; and that, even if the kind-
ling surrounding the wash pot was burning, his answer
would not be changed.
Joe McDonald, one of the defendants, demed that he
drew the fluid from the wrong faucet, either at the sta-
~tion or out of his tank wagon; stated there were three
faucets for delivering the products sold, oil, gasoline,
etc., and that he himself unlocked the kerosene tank when
it Was delivered into the tank wagon.

Jelly Warren, -whose duty it was to deliver the oil
from the storage tanks of the oil company at their depot,
did not testify.

The test of the fluid as analyzed by Dr. Rose showed
it contained 96 per cent. of gasoline and ignited at a tem-
perature of 88 degrees, when the statute (§ 5903, Craw-
ford & Moses’ Digest, as amended by act 77 of 1923) pro-
vides that, if the fluid ignites at a temperature of less
than 140 degrees, it shall not be offered for sale for
illuminating and heating purposes. v

The manager of the oil company and some of its
chemists testified about the ‘details of making the test °
for determining when petroleum oil meets the required
standard for gasoline and kerosene, and also about the
location and capacity of this storage tank from which
sales and deliveries aré made. Said that if the fluid, as

. analyzed by Dr. Rose, contained 96 per cent. gasoline, it
would be very dangerous to use in a potato house stove or
lamps, and he doubted if it would burn in kerosene light-
ing equipment without causing-a fire; said the company
knew what was put into the tanks to be delivered, but
that no test was made after it was put into the tank wagon
of MeDonald. That the company should know about the
ingredients of every liquid that went into its storage
tanks; said the fluid could have been tested at every
point except on delivery at the tank trucks and the wrong
fluid might have been delivered. ‘

No witness who could have known testified that the
fluid put into the tank wagon as coal oil came from the
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kerosene storage tank: No-one saw McDonald draw. it
from' that tank, .and the can ecould have been:filled-with -
gasoline by McDonald by opening:the- wrong faucet or it
could ‘have resulted ‘from a'mistake in-loading: the gas-
oline tank. .The fluid delivered to-McGuire-was not-kero-
sene, but about 96 per cent. gasoline, flashed in-a test at
a’'température of 88 degrees and on.'a-cold-day in the
open air exploded causing the death -of appellee’s wifé.

It certainly was not kerosene of:the grade: required by-
the statute for heating purposes, and it makes no differ-
ence where the mistake was made, since-it was made by
appellant or its agents, whether i_nlloa.di'ng the tank truck.
or in filling the oil .can; and the testimony ‘is sufficient
to- show: the delivery .of the gasoline to appellee, and .no

error was committed in refusing to direct a-verdict. -

. There was no eyewitness to the explosion of the gas-
oline:and:the burning of Mrs. McGuire.on -account.of it
and.the law presumes that a person injured is free from -
fault in the absenee of such. eyewitness or:evidence-to.the
contrary: ::Dallemand;v. Sallfeldt, 175 11L: 310, 48 L. R. A.
753, 67 Am. St. Rep. 214, 51. N..E..645; Salyers v. Monrog,
104 Iowa 74, 73 N. W. 606,Atchzson T &S F:R. C’olv
Aderhold, 58-Kan, 208, 49 Pac. 83; Mynning.v. Detroit,
L. & N:R.-Co., 64M1ch 93, 8Am St Rep.: 804 31 N. W
147 Texas’ mffiP R.Co.v. Gefntry, 163 U. S. 353 16 S. Ct.
1104 41' 1. ed. 186 ; Chicago B: & Q.. R Co V. Gunderson
174111 495, 51NE708 T S

‘The burden was upon the. appellants to estabhsh con-
tributory negligence upon. the.part of deceased,:and it has
failed to, discharge. the burden. ..In the-case of Ellis y:
Republic 0il..Co., 133 Towa,. 11; ‘110 N.. W.. 20, a case
wherein the facts are similar: to the case at bar, 1t is sa1d
with reference to contrlbutory negligence.; .

~‘“If+is: said, however, that there was: not suﬁ‘iclent
showmg of absence of contributory negligence: on part
of the deceased. To this-contention it may-first be said
that there‘is no!living witness: of the -éxplosion or ofthe
circumstances under which.the unfortunate girl -met her
death, and the administrator of hér estate is in-this action
entitled to the presumption. of due care on her part aris-
ing from the common instinet of-sélf-preservation which
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natulally leads a llolmal pcr son: {0 av 01d ddnoer " Cit-

ing cases. .- - A = -
It was further sa1d there S S

: .:4¢In the absenceof .any.- showmw or’ suggestlon that
she was not, in-any manner. respons1ble :for the:character
of the contents of .the.oil ‘can, or that;anyireason.existed
to excite her suspicion that the can was not filled:iwith
standard: kerosene, there :is:: certainly: no » showing on
which. we.can -say. as'a-matter ‘of law:-that she was. guilty
of . contributory  negligence.s* The use: of:. kerosene .in
kindling: fires is too, common .and too,iWell_.known:;for.us‘
to- say:that a .person -using reasonable. care,-may not
employ:-that - agency, ~without :being. chargeable Wlth
negligence,”” ..., . PO T JOT

.+ No error: Was commltted i admlttmo testlmony 1el-
ative to:ithe custom:of making fires wlt_h kerosene,. that -
. being such a matter of common knowledge that the court
could have taken, it into account, Wlthout .any such, testl-.
- 212 U. S. 157, 29 S Ct. 270; Kentucky Independent Oil
Co. V. Schmtzler 208 KV 507, 271 S. W. 570, 39
A. L. R. 979.

Neither did the court err in mod1fy1ng defendants’

requested’ mstruc‘mon No. 2' by addmg the words com-
plalned of, making' it read ' “You are 1nstructed that, if

MeGuire had, built.a fire under and around a wash pot

in her yard, Wwhich firé'Had died’ down'tintil only some - -

coals or hot" embers remained-surrounding the: pot; and
that she undertook ‘to' rekindle: the “five, ‘placing “some
kindling' Wood undet ‘and’ around ‘rhe pot and’ that in
s{altmg the ﬁre she took ‘fhe can, of ﬂuld 111 contl oversy'
coals; and hot- embers and that Whlle domo 80 the coals
and- kmdhng suddenlv burst into flames \Vh]Ch ignited the
fluid‘in’ the can, resulting” m the - m]ury "anddeath com-
plained of,. cmd zf you furz‘her ﬁnd tha,t i’ 80, domg ‘she
then you are told that the sald MarV McGun‘e was- 0mllty
of.contributory negligence; and: plaintiffs cannot recover,
and your verdict should be for defendants.”” - -



- The circumstances .of this case are unlike those in
the case of Magnolia Pet. Co. v. Bell, 186 Ark. 723, 55 S. .
W. (2d) 782, and the injured woman could not be charged
with being guilty of contributory negligence as a matter
of law, and no error was committed in modifying the in-
struction by the addition to it leaving -the question to
the jury. - '

Upon the whole case, thé doctrine found in Pierce Oil
Corporation v. Taylor, 147 Ark. 100, 227 S. W. 420, and
Pierce Oul Corp. v. Taylor, 264 Fed. 829, justifies the find-
ing that the appellants sold the dangerous fluid as and
for kerosene or coal oil because of which, in the cus-
tomary use of it, the explosion‘occurred causing the dam-
age, notwithstanding that some of the facts are proved
partially by circumstantial evidence and legitimate in-
ferences. See also Waters-Pierce Pet. Co. v. Deselms,
supra. ‘ .

‘We find no prejudicial error in the record, and the
judgment is affirmed. '



