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DeQueeN & Easrerny Ramwroap Compaxy v. Dyg.
| 4-2897
Opinion delivered April 10, 1933.

1. APPEAL AND ERROR—EXTENT OF REVIEW.—Testimony which the
jury disregarded as not being true will not be considered on
appeal.

2. COMMERCE—SAFETY APPLIANCE ACT.—The liability of a railroad
company for injury to a brakeman employed in interstate com-
merce, growing out of an alleged violation of the Federal Safety
Appliance Act, must be determmed under rules announced by
the Federal courts. :

3. MASTER AND SERVANT—SAFETY APPLIANCE ACT.—The only require-
ment of the Federal Safety Appliance Act-with reference to hand
brakes is that they must be efficient, there being no requirement N
that the railway company insure a brakeman’s safety while
operating them or necessitating any given number of turns of
the brake wheel.

4. MASTER AND SERVANT—SAFETY APPLIANCE ACT.—The Federal
Safety Appliance Act must be read and applied with the Federal
Employers’ Liability Act in determining the railway company’s
liability - for injuries to an employee engaged in interstate com-
merce, so that the employee will not be charged with contribu-’
tory negligence or to have assumed the risk if a violation of such
acts contributed to cause the injury.

5. MASTER AND SERVANT—SAFETY APPLIANCE ACT.—Railway com-
panies engaged in interstate commerce are held to a literal com-
pliance with the Federal Safety Appliance Act.

6. MASTER AND SERVANT—EFFICIENCY OF BRAKES—QUESTION OF LAW.
—Whether railroad hand brakes requiring two and a half turns

- of the brake wheel to set are efficient held a question for the court.

Appeal from Sev1er Circuit Court; A. P. Steel,
Judge; reversed.

Abe Collins, Lake, Lake & Carlton and John S. Kirk-
patmck for appellant.

S.'P. Jones, Franklin Jones, B. E. Isbell and Percy
Woodard, for appellee.

Burier, J. The appellee is an experienced brake- -
man and was in the employ of the appellant railroad
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company on the 30th day of -April, 1931, when he was
injured while engaged in setting a brake on one of ap-
-pellant’s railway cars. He brought suit to recover dam-
ages for the injury, and for his cause of action alleged
a violation of the National Safety Appliance Law in
that the appellant failed to equip the car with efficient
hand brakes, and that the defective condition of the brake -
- furnished caused him to fall and sustain the injury. .

The trial of the case resulted in a verdict and judg-
ment in favor of the appellee, from which the appellant
has prosecuted this appeal.

From the testimony of witnesses on behalf of the
appellee, the braking equipment may be described as fol-
lows: ‘‘The brake wheel is onthe top of the staff, and
the staff runs down to below the sill or bottom of the
car. The connection between the staff and the mechanism
underneath the car that sets the brake is a chain anchored’
to the brake rod. The brake rod is connected by a system -
of levers to the brake shoes that press against the wheels
to set the brake. The chain is fastened to the brake
rod. The chain extends from the brake rod to the staff
and is connected there usually with a bolt through the
staff with a nut on it. With- the brake released the
normal position between the brake staff and. brake.rod
with the proper brakes hooked up in proper shape would
- be slightly loose.”’

The manner in which the accident occurred and the
sitnation was detailed by the appellee as.follows: ¢‘The
brake was on the opposite end of the car from the end
on which T got on the car, which was moving when I got
to the top of the car. We had not got to the place where
we were going to stop the car. I got on the running
board, which is right in-the center of the top of the-car
and is made of wood boards about two feet wide. I
went north on the roof of the car on the running board
as the car moved. The car was about 40 feet long.
The hand brake on this car was a platform brake. There
was a platform at the end of the car. The brake wheel’
is about a foot and one-half above the top of the car.
The platform is about two feet below the roof of the
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car and is about two-inches thick by eight.inches wide.
and two feet long. It extends. out eight inches from the
end.of the car. It was a metal platform with a rim
around it.. The brake shaft comes up through the plat-
form, and the brakeman stands on this platform to set
the brake facmg, in this- instance, the north end of the
ecar: The brake staff is three to. ﬁve inches from the end.
of the car all the way up. The brake wheel looks pretty
much like an automobile steering wheel and.is fastened
on top of the staff. The movement of the wheel moves
the staff, and the staff turns the brake chain. The rule
is that the brake wheel is to be tiarned to the right, and
-this sets the brake. There is a dog, ratchet wheel on the
brake platform, that works on a pedal. You.move that
with the toe after you set the brake. This ratchet wheel
is fastened to the brake staff. It requires about all the
power_a man has got to set the brake. The brake wheel -
is about 18 inches in diameter. The brake is set by using
both hands and revolving the wheel. You first wind it
to the rlght far enough to take up the slack, until you.
feel & res1stance ‘and ‘then you begin to set the brake
which requires you to put all the power you’ve got be-
hind it.”” Continuing, the appellee stated that they were
handhng the cars on this occasion in the usual manner,.
and he began the operatlon for settlng the brake in the
customary way When a car was,moving, ‘and ““T.set up
this’ brake to where 'it Was tlf"ht then reached around
and got a néw hold and come on 1t as hard as I’ could
T Was still standmg Wlth ‘my “face south to the end of
the car and toward the brake Wheel I was handling, and
my back was the way we were going. My hands were
right oppos1te each other across the Wheel across the
end of the car, in front of me, and I come around Wlth
it there with all my might for the purpose of swinging to
the left with all my power.. This would give the brake
wheel a right-hand turn. When T did this; T don’t know
what happened; it come loose. The wheel come plumb’
loose. The chain gave way down there some way OF¥
other, the'wheel turned loose to the right all of a‘sudden
and turned me loose. My weight Was thrown to the left, -
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and, when that resistance ceased, my body went through
the air and hit the ground.”” In describing the weather
conditions appellee said: ‘‘It came some kind of a
little spring mist there, it wasn’t raining at the time.”’

The applicable portion of the statute alleged to have’
been violated prov1des that ‘‘it shall be unlawful for
any common carrier subject to the provisions of this
chapter to haul or permit to be hauled or used on its
line any car subject to the provisions of this chapter

_not equipped with appliances herein provided for, to-wit:
All cars must be equipped with secure s111 steps and
~ efficient hand- brakes.””

The evidence upon which the appellee relied as a
basis for his recovery and to show a violation of the
Safety Appliance- Act was given by several witnesses
who had been brakemen and who were experienced in
application of brakes, but who had no experience in the
building of cars or in the selection and assembly of their
equipment. Their testimony may be thus summarized:
In the operation of a safe and efficient brake, there would.
be required from one-half of a turn of the brake wheel to-
one and one-half turns thereof to set the brake, and
where it required 2% turns of the brake wheel to set
it, the operation was inefficient and unsafe. There were -
ﬁve witnesses who testified for the appellee, two of whom
stated that, where a brake was in normal working order
and properly hooked, one-half round or one round. of
the wheel would set the brake, while three other witnesses
stated that a brake in this condltlon would require from
one to one and a half rounds to set it. All these wit-
nesses stated that, if a brake chain is so long that it takes
two and a half or more rounds of the brake wheel to set
it, the brake would not be in good serviceable condition.

Immediately after the happening of the injury to
the appellee, the conductor of the train and a witness for
him, ascended to the top of the car from which the ap-
pellee had fallen and set the brake. To perform this op-
eration it required not less than two and a half turns
of the brake wlieel. All of the testimony; both on behalf
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of the appellee and the appellant, gave this as about the
number of turns required to set this particular brake.

The car from which appellee was thrown was No.
92305 Pere Marquette, and was one of a series of five
hundred cars whtch had been manufactured by the Press-
ed Steel Construction Company of Pittsburg, Pa., for,
and.delivered to, the Pere Marquette Railway Company.
The deliveries of this series of cars were made during
the months of August and September of 1930, the car

~in question having been finally inspected and received
by the railroad company on September 22, 1931, so that
on the date of the accident to appellee it had. been in
use about seven months. The evidence is undisputed that
these cars were made identically like a model or sample
car which had been constructed and equipped under the
~ /supervision of the mechanical engineer and officers of
-the railway company and designed to comply with the
National Safety Appliance Act and the rules of the Inter-
-state . Commerce Commission. It was also undisputed
-that, as the cdrs were constructed the parts were care-
fully inspected, and before they were turned over to the
railroad company they were carefully gone over and
measured, and the brake equipment was examined for
the purpose of meeting the requirements of the Safety
Act and rules. The length of the *brake chain on this
particular car and on all the other cars was the same,
being 3934 inches in length. On the final tests all cars
should require'about two and a quarter turns of the brake
wheel to set the brake. These cars were immediately
put in service and routed over. the different lines of
railway throughout the United States.

Testimony was .given by several witnesses on be-
half of the appellant who were experienced in designing
and building cars and in the designing of equipment
placed upon them. All testified without contradiction
that the brake equipment on the car involved conformed
to the best manufacturing standards, and this was the
standard type of brake designed and used by the Ameri-
can Railway Association; that at least seventy per cent.
of the box cars.in service using a hand brake of the
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type of the one in question would require as many as
two and a half revolutions of the wheel in order to set
the brake; that the Federal agents charged with the
duty of making inspections under the Safety Appliance
Act and enforcing the rules of the Interstate Commerce
Commission with reference thereto were continuously
through the country checking car equipment, whether
new or old, and there had never been any prosecution
or complaint based on the.taking as many as two and a
half turns of the brake wheel to set the brakes.

It is undisputed also that the car from which ap-
pellee had fallen was examined within an hour after the
accident, and it was found to be in good condition. No
loose or defective connections or any worn or defective
parts and no part of the hand brake equipment.out of
adjustment was found. A test was made at the time of
the efficiency of thé hand brake and the number of revolu-
tions of the wheel required to set it up, and no- defect
was found and the brakes used were in good order. An
examination of the car was made at the time of the trial,
and the braking equipment was found to be in the same
condition as when inspected within an hour after the
accident and the brake chain was found to-be 3934 inches
long, the same as when taken from the factory. There
was no dispute in any of the testimony except as to the
opinions of the witnesses regarding the number of turns -
required for setting an efficient brake. Some of the wit-
nesses for the appellee gave no reason for the conclusion
that a brake requiring two and a half turns to set would
be inefficient, but some thought this number of turns.
would cause the brake chain, in winding around the brake
staff, to wind on itself and slip, but there was also testi-
mony which is not disputed that this would sometimes
happen on brakes requiring not more than one or oneée
and a half turns to set.

-An experienced brakeman testified for the appellee
to the effect that there are various types of brakes.
Some might prefer one type and some another ; that many
times, while he was engaged in braking, a link of the chain
. would wrap and slip off on the brake staff, and it could
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not- be known when this would happen.. Continuing, he
said: ‘“When one is engaged in braking, -he would not
know when that would happen. : When I got ready to set"
a brake, it is my idea to take a good hold. I would not
know but what there might be a wrapping of the link
below. You .cannot tell; that has happened to me several
times on all types of cars; to avoid that I concluded- it
should not take over a lap and one-half.’

We dre not adviséd by any evidence in the case as
to what the result would be when a brake wheel had been
“turned sufficiently to tighten the brake preparatory to
setting it "and ‘then being suddenly released—whether
this would-cause a revolution of the wheel backward suf-
ficient to entirély unwind the chain from the brake staff
or not.. One witness, a lady who was nearby when the
- accident oceurred, and who appears to be disinterested,
stated that the brakeman was on top of the car walking
along and had not reached the brake at all when from
‘some cause unknown to the witness he slipped or stum-
bled and fell from the car. This testimony, together
with the fact that it appears that no part of the brake
"chain was wrapped around the staff and that it took
the full amount of turns—namely, two and a half to set
the brake, indicates that the brakeman was not in fact
engaged in the operation of settmg the brake when he
fell from the car; but, as the jury has ignored this testi-
mony, so must we and determme from thé fdets, without
cons1der1ng this, what, if any, Would be the hablhty of
the appellant

The appellant contends, in the first place that the
number of turns of a brake Wheel required to set a brake
is an engineering or mechanical questmn for the en-
gineers and. oﬁ‘icers -of the companies which built and
:de51gned and own the car in question. .Next, the appel-
lant contends that the alleged cause of the accident was -
‘one of the usual and ordinary risks 1nc1dent to the em-
ploymaent..

. Lastly, appellant contends that no Just1ﬁable 1nfer-
ence of negligence against the appellant can be reason-
ably drawn from the evidence.
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On. the. second contention made, reliance is had on
the evidence which; it is-claimed, shows that on all types
~of brakes it is.not.an unusual thing for a brake. chain
to wrap upon the staff in -such manner that it will slip
from that part of the chain upon which it is superimposed
and fall on the brake staff causing a wabbling or jerking
motion of the braking apparatus and, on the last con-
tention, it is insisted that the opinion. of the appellee to
the effect that ‘‘the brake chain gave way down there’’
can be nothmg more than a conclusion or congecture on
his part, for he did not, and could not, see any ‘part of
‘the brake mechamsm below the platform, and fhere was
no evidence from any witness that the chain had in fact’
wrapped 1tself and ‘slipped upon the brake staff. Appel-
lant argues that, as the brake platform was made of
metal only eight 1nches in width and so narrow that the
employee had but little better than one-half of his feet
on it and it was a damp.morning, it is as reasonable
to conclude that the platform was wet and shppery, and
that this condition, together with the force used in setting
the brake, -caused the appellee to slip and fall as to con-
clude that ‘the accident was caused - by the brake chain
wrapping on itself and slipping. Appellant also argues
that under the circumstances and proof it is as reasonable
to conclude that the appellee was mistaken in-his belief
that he had brought the brake to full tension before.ap- -
plying his utmost strength and that he might have ap-
plied- more force- than was reasonably necessary under
the circumstances; that he should have anticipated an
unusual movement of the brake wheel, and that his hands
might have slipped, as he failed to testify to the degree
of strength with which he grasped the brake wheel before
makmg the final effort. It is the oontentmn of the ap-
'pellee that the evidence leaves the cause of the happen-
ing of the accident uncertain, and in that state that it
might be said that more than one cause might have pro-
duced the injury, for one of which the employer was re-
sponsible and for the other it was not; and that, for the
Jury to determine what was the actual cause of the acei-
dent, it would be necessary for it to indulge in
speculatlon
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We pretermit an examination of these:contentions,
for an examination of the first question raised.leads us:
to the conclusion that the position of the appellant on
that is well taken. It was alleged and admitted that at
the time of the accident the appellant was engaged, and
the appellee was working, in interstate commerce. There-
fore, the proposition presented must be determined in ac-
cordance with the rules announced by the:Federal courts.
It has been held in a number of cases decided by the
Supreme Court of the United States, reference to. which
is made in appellant’s brief, that by the several acts of
Congress it took. possession of the field of employers’.
liability to employees in interstate commerce by railroad,
and all State laws on that subject were superseded, and
that the rights and obligations of employers and em-
ployees depend upon those acts and the applicable prin-
ciples .of common law as interpreted .by the Federal
courts. This principle is recognized by both the appel-
lant and the appellee, and the latter, to refute the con-
tention of the appellant on the first. point raised, relies
upon the decisions of the Federal. courts which he con-
tends make the efficiency of the brake, and whether or.
not it was in violation of the Safety Appl1ance Act, ques-.
tions for the jury, where there is testimony that a brake.
requiring more than one and a half turns to set is not a
proper and efficient brake, and where it is shown that it
did require more—to-wit, as much as two and a half turns
—to, set the partlcular brake is sufficient evidenceé to sub-'
it to the jury the questlon of its efﬁmency The cases
cited are as follows: C.R.I. & P. Ry. Co. v. Brown, 229
U. 8..317, 33'S. Ct. 840; Minneapolis & St. L. Ry. Co. v.
Gotschall, 244 U. S. 66, 37 S. Ct. 598; L. & N. Ry. Co. v. -
Layton, 943 U.:'S: 618,737 8. Ct. 456; ‘and San Antomo &
A P Ry. Co. v. Wagfn,er 241 U. S. 476 36'S. Ct. 626. =+ -

" An examination of those cases dlscloses that they
all deal with cases where injuries resulted from the
failure of automatic car couplers to properly function.
Automatic car couplers required by the Safety Appliance
Act have been defined to be such as would have sufficient
lateral motion to permit trains to round curves, with ad-
justable knuckles which can be opened and closed and ad-
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justed, so that at all times they may make contact and
fasten automatically by impact, and the standard pre-
scribed by the act for such equipment is thar there must
be ¢‘couplers coupling automatically by impact and which
can be uncoupled without -the necessity of men going be-
tween the cars.”” This standard was made to .apply in
all cases whether or not the ears brought together-are of
the same kind, make or type. San Antonio & A. P Ry
Co.v. Wagner supra.

InC.R. I.& P. Ry. Co. v. Brown supra, the injury
sued for happened to-a brakeman whlle he was endeavor-
ing to make coupling between cars. The facts were that,
Whlle he was attempting to make the coupling, he was
walking by the side of the train, as was proper for him
to do; that from this p0s1t10n he could perform the op-
. eratlon if the couplers were in good condition. He made
several efforts which failed to open the coupler, making
it necessary for him to reach between the cars in order
to raise the coupler pin so that connection might be made,
and that in so doing ‘he was injured. The court held
that under the standard fixed by the act the failure of the
coupler to function was sufficient to justify the inference
that the law had been violated, and that the injury was’
the proximate result thereof, and that on' this ev1dence
it was properly submltted to the Jury -

So, in Lowisville c@ N. Ry Co. v. La,ytow supra, the
court held that it was a plain violation of the act where
cars were not equipped with, automatlc couplels whlch
would couple by impact, and when there was ev1dence
to show that theV did not couple this was. sufficient to war-
_ rant the jury in the finding that the act had been violated.

In Minn. & St. L. Ry. .Co. v. Gotschall, ‘supra,.the
injury wags occasioned by a brakeman being thrown from
a moving train as the result of couplers coming open
while the train was in motion, causing an automatic set-
ting of the emergency brakes and a sudden jerk. It was
there held that it was .proper for the jury under an in-
struction of the court to infer negligence on the part of

the company from the single. fact. that the coupler failed

to perform its function.
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, These cases, we think, have no application to the case
_at bar, for the reason that the act fixes no standard by
which efficient brakes may be measured, such as was
done in that part of the act relating to automatlc couplers.
The only requirement of the Safety Appliance Act with -
relation to hand brakes is that they must be efficient, and
there is nothing in the act or the decisions of the courts
from which it may be 1eg1t1mate1y inferred that railway
companies are insurers of the safety of their brakemen
while enO'aged in.the operation of such brakes or that
any given number of turns of the brake Wheel is
necessary.

The Federal Boiler Inspectlon Act of February 17,
1911, as later amended, was passed for the same purpose
as was the Safety Apphance Act, namely, to promote the
safety of employees. These vtwo acts are to be read and
applied with the Federal Employers’ Liability Act under
which a defendant is liable for any negligence chargeable
to it which caused or contributed to cause the injury to
the employee, who will not be held guilty of contributory
negligence or to have assumed ‘the risk of his employ-
ment if a violation of the acts contributed to the cause
of the injury. Under the provisions of both the Boiler
Inspection Act and the Safety Appliance. Act an abso-
lute duty is imposed without regard to the ‘exercise of
ordinary care to comply with their provisions. Com-
panies engaged in interstate commerce are not permit—
ted to substitute some other appliance for that named in
the act, but are held to a literal comphance with its terms.

The question, then, is, has the appellant company in
the case at bar complied with the requirement of the stat-
ute by furnishing an efficient brake? It is tobe observed
that the car and its brake equipment were manufactured
according to. a well-recognized and generally-approved
standard, and that at least seventy per cent. of the cars
* in operation are equipped with brakes requiring as much
as two and a half turns to set. This particular car was
one of a series of five hundred, identical in manufacture
and equipment, received during the months of August
and September, 1930, and immediately placed in service
and routed to various destinations throughout the United -
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States. The agents of the Federal government clothed -
with the duty of inspecting cars for defective equipment’
have made no compldint of any’ car’ of this series, or of
any other car having a braking’ eqmpment requiring two,
and a half turns to set. These cars and their, equipment
were manufactured with the’ Safety’ Apphance Aet andi
the rules of’ the’ Interstate Commerce Comm1ssmn in
mmd ‘and were "bailt and equlpped so as to comply with
the same. It is also to be remembered that 1mmed1ately
after the ac e1dent 1n questlon an e‘{amlnatlon of the car
or other imperfections, and there were no structural ‘de-
fects. The question therefore ,of the efficiency of the
equipment is a mechanical -one. Slnce there are a num-
ber. of mechanical questions arrsmg in the determma-
tion of the proper construction of cars and their brakmg
eqmpment .and, as . there are various types of brakes,
each of which has its partlcular advocates—some prefer-
ring one and some .another—and as inventions are fre-
quently occurring and many dev1ces pronded to accom-
plish.a -likegpurpose, it is not.proper for :courts to: lay
down rules which will operate to.restrict carriers.in their
choice of mechanical- means' by which:their operations
may be conducted. - Nor.should.such. matters: be left to
the varying opinions and verdicts of juries: -..: - .upit o

~ In‘the case of ‘Baltimore & O.:Ry. €o:v. Groeger,
266 U. 8. 521,45 S: Ct. 169, -an:accident resulted from an
exploswn of a locoinotive boﬂer and the court’ subrmtted
two issues to the Jury for its de01810n——whethe1 ‘the ex-
plosion was c¢auséd in whole or’ in'part from an unsafe
condition in the crown sheet-6f the boiler whicli defend:
ant permitted, and whether deféndant’s-failuie to have a
fusible plug in the crown sheet violated the Boiler In-
spectlon Act. On appeal the court held that the first
issue was ploperly submitted to' the jury, but that the
trial court erred in its submission of the second. In
passing’ on' this question, the court noticed the require-
ments of the Boiler Inspection Act to the effect that use
of any locomotive engine propelled by -steam power was
forbidden ‘‘unless the boiler * * * and appurtenances
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- thereof are.in proper condition and safe to operate in
the service to which the same is put, that the same may
be. employed in the active service of such carrier in mov-
ing traffic \Vlthout unnecessary, peril to life or. limb.”’
Continuing, the . court..said ;. “‘Fusible plugs are made
of soft metal, which Wlll melt at: relatrvely low tempera-
ture. They may be, and sometimes are, inserted into
and used -as part- of the crown sheet, and are - so
shaped and. placed that the end .of the plug inside the
boiler -extends shghtly above.the surface of. the metal
surrounding it. .- It is.intended. that, if the water on the
crown sheet, shall -be too:low, the fire will melt out the
plug. before ‘greater damage. or. explosion results, and
allow the steam to escape from the boiler into the firebox
and so relieve the pressure and check or extinguish
the fire.”’ The -court .there quoted from Rule No. 14 of
the Interstate Commerce.. Commission as follows: ‘‘If
~ boilers are equipped with fusible pluos, they shall be re-
moved and cleaned: of scale at least once every month.
~Their removal must, be noted on the report of inspec-
tion,”” and, continuing, the-court further said:. ““This ~
does not, purport to requ1re fusible plugs to be used.
There.was none in the crown sheet in questlon R 7
is..a well-established rule that the master is not bound
to furnlsh the latest or-best tools or appliances for the-
.use of his servants. That rule is applicable here, and we
-hold that defendant was not liable for failure to furnish
the best mechameal contrivances and inventions or to dis-
card apphanoes upon dlsoovely of later improvements,
:prov1ded the boiler .was in proper condition and safe. to
operate, as requlred by .the statute ‘The jury was by
the .charge authorized to.find- that the act, requued de-
fendant to have a fusible- plucr in the .crown sheet . of the _
boiler... There is nothing in the act,or.in any rule, regu--
lation, or order authorized by .it, Whlch spemﬁes the use
of fusrble plugs This, however does not relieve the
‘defendant .of the duty to have and keep its boﬂers safe
for use as required by the act. .Great Northern Ry C'o
v. Donaldson, 246,T.. S.'128, 38 8., Ct. 230. The use of
fusible.plugs has been known for a long time. The rec-
ord does not contain - a complete showing .of' the extent of
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their use; but it appears that the Erie Railroad uses
them, and that for some years defendant nsed them; that
defendant has now about 2,700 locomotives, and does not
have fusible plugs in any of them; and it was shown that
they are not used by the New York Central, the Chicago,
Burlington & Quincy, the Illinois Central, or the Nickel |
Plate. * * * It appears that, among practical men experi-
enced in- such matters, there is a difference of opinion as
to the usefulness of such plugs. If the question whether
_ the standard of duty fixed by the act required defendant
to have a fusible plug in the erown sheet of the boiler
were one for the determination of'a jury, we think there
was evidence which would sustain a verdict in the affirma-
tive or in the negative. But we think the question was
not for the jury. So. Pac. Co. v. Seley, 152 U. S. 145,
150, 14 S. Ct. 530; Tuttle v. Milwaukee Ry. Co., 122 U. S.
189, 194, 7 S. Ct. 1166; Randall v. Baltimore & Ohio R.
R.Co0.,109 U. 8. 478, 483, 3 S. Ct. 322; Kilpatrick v. Choc-
taw, O. & G. R. Co., 121 Fed: 11; Richards v. Rough, 53
Mich. 212, 216, 18 N. W. 785. And see So. Pac. Co. v.
Berkshire, 254 U. S. 415, 417, 41 S. Ct. 162.”’

In the case of Fredericks v. Erie Rd. Co., decided by
the C. C. of A., Second Circuit of the State of New York,
and reported in 36 Fed. (2d) at page 716, suit was brought
for an injury to an employee while endeavoring to oper-
ate an appliance called a ‘‘petcock.’’ After having passed
on several questions,; the court said: ‘‘The plaintiff also
claimed that the engine was defective because of the un-
safe location of the drain cock, and the defendant re-
quested the court to charge ‘that the jury. can not find
the engine defective on account of the location of the
cock.” Instead of complying with this request, the court
left the question of safe location to the jury, with some
general remarks to the effect that it should not consider
purely mechanical arrangement, but should determine
whether the appliance was safe to operate, and proper
and safe for the service in which it was to be used. When,
as in this case, the evidence was overwhelming that the
drain cock was located in the only place that it -could
be put and work properly, and that such location was of
necessity uniformly used on lifting injectors by rail-



roads in the territory where the plaintiff was hurt, it was
error to permit the jury to call into play its own ideas
as to a safe and proper location, and allow it to find the
engine defective because the drain cock was not placed,
perhaps, where the jury thought it should have been put.”’

There were several ex-brakemen and conductors
testifying for appellee, who differed among themselves as
to the number of turns of a brake wheel when it is prop-
erly functioning, and from the opinion held by the me-
chanical engineers and those whose duty it was to make
a study of the equipment and operations of brakes. Ac-
cmdmg to the judgment of these persons, a brake reqmr-
ing more than one and a half turns was 1nefﬁ01ent and in
bad order. On the other hand, several witnesses skilled
in the construction of b1ak1ng equipment and familiar
with their operatlon stated that it was their opinion that
brakes requiring not more than one and a half turns were
not -as well adapted to perform the functions for which
they were designed as those havmg from two to three
turns and these witnesses gave various reasons for theu‘
opinions.

It will therefore be seen that there is a difference
of opinion among practical men as to the particular type
of brake most efficient which brings this case within the
rule announced in the case of Baltimore & O. Ry. Co. V.
Groeger, and in Fredericks v. Erie Ry. Co., supra. As a
result of our views, it follows that the trial court erred
in not directing a verdict for the defendant at its re-
quest. The judgment of the trial court will therefore be
reversed, and, as the case. appears to have been fully
developed, it will here be dismissed. It is so ordered.



