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FUTRALL v. BowEN: .
B T
Oplmon dehvered Apul 17 1933

BILLS AND NOTES—FAILURE TO PRESENT CHECK.—Failure of "the holder
to present a check for several weeks because short of the balance
due on the note which it was intended to pay discharged the
drawer to the extent of loss caused.by: the delay where "the
.drawee bank failed before the check, ‘was presented for payment.

Appeal from- J efferson C1rcu1t Court T G Parha,m,
Judge; affirmed. -

Harry T. Wooldmdge for appellant. -

‘Coleman & Gantt, for appellee. :

‘Smrrr; J. Robert'Bowen, who is a farmer and opet-

" ates a gin at Altheimer, purchased a Ford car-from F. G. -

Smart Motor Company, of Pine Bluff, and. éxecuted a
note for $270, with interest at 8 per cent., covering the
amount of purchase money unpaid in cash.. The note
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was ‘transferred by the motor ¢ompany to the National
Bank of Arkansas in Pine Bluff, which later became in-
solvent-and -was placed in the hands of a receiver, who
sent Bowen a notice just before the maturity of the note
that there would be due $279.95 for principal and inter-
est on November 1, 1930, the maturity date.. Immediately .
upon receipt of. this notice, Bowen drew 'a check .on the
~ Bank of Altheimer, at Altheimer, for the amount stated

in-the notice, and made notation on the check, reading:
““Bal. note Ford auto.”” .Bowen sent this check, not to
the bank .holding. the note, but to the motor company,
and Miss Boston, its cash1er presented the check to the
bank in payment of the note Whlch Bowen had made and
the motor company had indorsed. The check was pre-
sented to Frank Boone, who was the receiver’s assistant.
Boone discovered that the check had not been drawn for
a sufficient amount, and so advised Miss Boston. His
testimony as to-the circumstances under which the check
was delivered was as follows: ““A. Miss Boston, as T-said
before, brought the check up there, and I told her it was
.laekmo $10 bemg enough to pay the note, and that I would
haye to. have the addltlonal $10. That I couldn’t use the
check because it marked to indicate that it ‘was payment
in-full of the note. At that time I told her, I ask her if
~ she rather, or if she wanted me to write to Mr. Bowen
or if she would and as I remember she said she would
get another $1O and bring it to me.. Relying on that, T .
just put the check away and waited for the $10 and for-
got all about it, to tell the truth.”” .

Thereafter Miss Boston dictated a letter dated No-
vember 3, 1930, reading as follows: ‘‘We.are in receipt
of your eheck in the amount of $279.95 to cover note due
November 1st amounting to $270 and . $9.95 to apply on
the interest.

~ ““The bank adv1sed us this morning that they made
a mistake of $10 in figuring the interest on this note, as
" it should have been $19.95 1nstead of $9.95.

“‘Please let us_have your check for $10 by return
mail and we will forward you.your canceled note.”” .

Miss Boston had qmt the service of the motor com-
pany and was residing in Texas at the time of the trial
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and.did not testify,-but. Miss:Cox, - who was-employed as a
stenographer by the motor:company, festified that.the
letter was dictated by Miss Boston to her, and by her
typewritten, and that she mailed the letter to Bowen. .

- The $10 was never paid, and the bank made no at-
. tempt to cash the check, but. retained possession of it,
and on November 17; 1930, the bank. upon Whlch it was
drawn failed to open 1ts doors

Bowen' testified that he received the notice dunno
the ginning season, and that he was employed about his
gin from 4 a. m. untll late at night, and that he stopped
work upon receipt of the notice only long enough to write
‘a check, which he pinned to the notice and mailed both
" to the motor company without writing a letter. He did
not know any ‘mistake had been made in caleulating the
interest.- At no time for two months prior to the closing
of ‘the bank on which the check was drawn was his de-
pos1t less than $940, and the check would have been paid
upon demand. ‘This bank remamed open. through Satur-
day, November 15, but failed to opén on Monday, Novem-
ber 17. When asked if he had any recollection of having
received the letter set out above from the motor- company,
Bowen answered, “‘No, sir, not that T know of,”’ and’ when
asked, ‘‘Are-you prepared to say that you' dld not receive
the letter"?” answered, ‘“No, sir; T’ Wouldn’t say positively
T did not. I don’t know anythlng about it.”* Witness as-
sumed that his note had been paid, and he did tiot have
any notice from the receiver of the National Bank of
Arkansas that there was any bdlance diie on the niote, and
he testified further that ‘I never dreamed that the cheek
had not gone thlouOh until -the ‘Bank of Altheimer
closed,”” and a 1epresentat1ve of the National Bank had
béen to see him about paying the note.

It was shown that Bowen had on deposit in the Bank
of Althelmer at the time it closed its doors the sum of
$1,234.33, but it was shown also that he was indebted to
that bank in the sum of $6,000, ev1denced by two notes for
$3,000 each, and this deposit was eredlted upon one of
the notes when the bank closed.” Bowen testified that he
had negotiated a settlement of his liability to the Althei-
ther bank, which was unaffected by the unpaid check, this
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settlement resulting -from the conclusion of the: hquldat-
ing agent for the Althelmer bank that it was more advan-
tageous to the bank than a Suit would be, which would
force Bowen into bankiuptey, and that he was therefore
damaged to the-extent of-the face of the -check: -

It was the op1n10n of the trial court, in which a2 ma-
jority of this court conciirs, that the receiver of the Na-
tional Bank should have collected the check in due course,
and that, had any diligence been employed in this respect,
the-check would have been- paid:before the bank upon
Wh1ch it was drawn had closed its-doors. - :

Tt is prov1ded by § 7952 Crawford & Moses D1gest
that ‘“a check must be presented for payment within a
réasonable time after its: issue or'the drawer will be dis-
charged from l1ab1hty thereon to the extent of the loss
caused by the delay 7 " ‘

We had occasion to consider, in the recent case of
Federal 'Land' Bank of St: Louis'v. Goodman, 173 Ark.
489,292 S. W. 659, what was a reasonable time f01 presen--
tatlon of a.check for payment, and, upon the authority of
that case, and under the rule there announced, the: check-
in the mstant case was held for more than a reasonable
time, indeed; it was never presented, and the delay re-
sulted in the failure to collect it and thereby to-pay’ the
note in sat1sfact10n of wh1ch 1t had been drawn.: '

' The maJonty are of the op1n1on that ‘the court below,;
slttmg, by consent; as a Jury, was, Warranted in drawmg
the 1nference from the’ testlmony in the case: that therey
was no dlrectlon to the Natlonal Bank glven e1ther by’

' the check untll the add1t1onal $10 had been pa1d and that
the bank should have collgeted the check in_the’ usual‘ '
course, and’ that the nevlect of its receiver had' resulted
in the fallure to make the collect1on Whlch should have;
been' made ' '

The erter and Mr J ustlce MCHANEY do not concun

in that view. L T S . :
~The Judgment of the court below must therefore be

afﬁrmed and 1t 1850 o1dered : '



