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FosTER v. TaYLOR.
4-2928
Op1n10n dehvel ed April 3, 1933.

i) MORTGAGES—ASSIGNMENT.—The assignee of a second mortgage
" acquired no better title than the assignor had..

2. .. MORTGAGES—PRIORITY.—A mortgage which correctly describes the
. land and recites that it is a second mortgage is not entitled to

_priority over the first mortgage, which misdescribes the land.

3., 'MORTGAGES—RIGHTS OF SECOND MORTGAGEE.—A second mortgagee,

1% not 'made a party to foreclosure of the first mortgage, is entitled

to a reas’onable time ‘to redeem.

Appeal from Howard Chancery Court; C. E. John-
som, Chancellor; affirmed.

.U A. Gentr y and Carrigan & Monroe, for appellant.
.Geo. R. Steel and W. P. Feazel, for appellee.

© McHaxgy, J. On January 21, 1930, A. M. O’Quinn "
and wife executed and delivered to one Peppers their
notes for $15,000 secured by deed of trust on 115.6 acres
of land, which Was to become due and payable October 15,
1930 The land déscribed in'the deed of trust was erro-
Heousias to one 40 acreés, it being described as the north-
east ‘quarter of ‘the northwest quarter of section 34,
whereas ‘it should -have beeri described as the northeast
quarter of the northeast quarter, and it is undisputed
that O’Quinn and wife intended to correctly describe the
land known as the O’Quinn peach orchard, and that they
did noet own the northeast quarter of the northwest quar-
ter, and that the description was inserted by inadvertence,
oversight or honest mistake in drawing the mortgage.
Said notes and mortgage were transferred on January
21} 1930, for value and before maturity to the Planters’
Bank & Trust Company. Thereafter, O’Quinn defaulted
in the payment of said indebtedness, the Planters’ Bank
& Trust Company became insolvent, and was taken over
by the Bank Commissioner for liquidation, and on August
4, 1931, suit was brought by the Bank Commissioner
against O’Quinn and wife and Peppers to foreclose said
- deed of trust, and a decree was granted in accordance
with the prayer on September 10, 1931. Appellant was
not made a party to this action, although on January 21,
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1931, O’Quinn and wife executed and delivered a second
mortgage to the Hope Fertilizer, Company to secure their
note to it in the sum of $2,381.91, given for a pre- ex1st1ng
debt, due October 1, 1931, with 1nterest at 8 per cent. to
matunty and 10 per cent. thereafter. The mortgage
covered the O’Quinn peach orchard, theé same 115.6 acres,
but correctly described the 40 acres of land in controversy
as the northeast quarter of the northeast quarter of sec-
tiorl 34. "'This mortgage to the Hope Fertlhzer Company,
' after ‘correctly desecribing the land contained thiis clause

‘Tt 15 understood that th1s is' a second mortgage on thie
above-described land.”’ This mortgage was before ma-
tur1ty and Tor value ass1gned to appellant who is the Wlfe
of the pres1dent of the Hope Fertilizer Company '

Pursuant to the decree of the court in favor of the
Bank Comm1ss1oner of September 10, 1931, all the land
described in the mortgage to the Planters Bank & Trust

Company was sold, and the Bank Commissioner became .

the purchaser, Wthh sale was approved by the court and
deed executed to the Bank Commissiener. After the sale
the Commissioner received information of the, error in
the description of- said 40 acres and obtamed a. qultclalm
deed from O’Qulnn and ‘wife to the n01theast quarter of
“the northeast quarter and executed and dehvered to. the
owner of the northeast, quarter of the northwest quarte1
his qultclalm deed thereto to: clear up h1s t1tle There-_
after, on March 13 1932, appellant as ass1gnee of "the
Hope Fertilizer Company, brought this action to fore-
close the second mortgage, making the, Planters’ Bank &l'
Trust Company, the Bank Comm1ssmner and the l1qu1dat- _
ing agent defendants in this action. Appellant there
cla1med and is now clalmmg, that her second mortgage :
descrlbed in the Peppers deed of" trust The \chancery
court found that the mortgage glven to Peppers as cor-
rected by the quitelaim deed executed by ’Qulnn and
wife to the Bank Commissioner, since the foreclosure of
the mortgage, constituted a superior.and paramount lien
to the lien of appellant under the mortgage executed _to
the Hope Fertilizer Company. A decree was accordrncrly
entered, but, inasmuch as neither appellant nor the Hope
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Fertlhzel Company -was made a party to the first fore:
closure suit, 'that: appellant wag entitled to the privilege
of redeemlnrr the:lands’ trom the Bank: Commissioner ' by
paylng the’ full ‘aniount' of h1s debt ‘within 90:days: #- "+

»»»»»

As above stated appellant S mortgage contamed the
condltlon that “It 18 understood that this is"a second
mortoage on the abore descrlbed lands ”» Thls clause
_was 1nserted pursuant to agreement between 0’ Qumn
and the Hope Fertlhzer Company O’Qumn s 1ndebted-
ness to At was past due and 1t ‘was trymg to collect 1ts
debt or’ “obtain secuuty for it,” In response to»a letter
from it, O’Qulnn wrote the company as follows . “Your
letter to hand relatlve to g’lVlIlg’ turthel secur1ty on the
fertilizer note due you ‘from me. ' I'told your Mr. Hélms
after his’ quest1on1ng me that the only further security
. that T could give on thé note would'be a second mortgage
" on the Teal estate.: Personally, do mot see that’ you will
- bé any further secured, but, if it will assist you' in your
ﬁnancmg, I'am ent1rely Wllhng to give such a mortgage.
I'am g1v1ng you a’ descr1pt1on of this orchard property,
and you' can havé a second mortoage form filled out and
mail this ’to e’ for Iy signature, and, if you wish, I will
have' ‘the'saiié recorded at’ the courthouse m Howard
County and ma1l it to: you (I : IR

It accepted O’Qumn s propos1t10n prepared a mort-
gage Wh1ch correctly descrlbed the lands in the orchard
and embod1ed ‘the agreement there ein that it was a second
mortgage on the lands descr1bed Appellant as ass1gnee
of the Hope Fert1hzer Company, acqulred no better title
than it had, which was by agreement a. second mortgage
only True it/ d1d not state that it was second or sub;]ect
‘to.any partlcular mortgage but’ we think that is unim-
portant, even.as agamst an unrecorded mortgage, for all
that appellant S assignor took. Was a second mortgage,
which made it subject to a vahd prlor first’ mortgage"
whethér recorded or not. We so held in Hé aney v. Holt,
179 Ark. 403, 16 S. W. (2d) 463, written by the late Chlef _
Justice HART -In that case the first mortgade was not
filed or recorded, not being subject thereto for lack of
acknowledgment The second mortgage contained this
clause: ‘‘This mortgage is second to a prev1ously Te-
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corded mortgage.’’:- It: was, there: said,. quoting. from
Young v. Evans- Smder—Bush Com. Go., 158 Mo. 395, 59
S.-W. 113: ‘“This.agreement. of pla1nt1ffs substantmlly
recited. in - their mortgage, to take their security. subjeet
to the defendant’s prior mortgages,; which. were:an-equit-
able lien upon-the cattle, valid between tlie parties there-
to, obviously takes the defendant’s case, upon- this issue,
out of the principle of the Arkansas case aforesaid, upon
which plaintiffs rely, and brings it within the well- settled .
doctrine :recognized and entorced in.that State, as, well
as in:the other States of the Union, that ‘one who takes
a conveyance,. absolute or conditional, which recites that
it is"second or;subordinate to some other lien or incum-
brance, can in no.proper sense claim:.that he is.a pur-
chaser of. the.entire thing.- He purchases only the.sur-
plus or residuum after satisfying the, other:incumbrance’;
and ‘a. mortgage expressly providing. that it shall be sub—
~ ject to a,prior mortgage is subject to it, independently of
the fact that the prior. mortgage is not .of record; nor
will it alter matters to. record the subsequent mortgage
ﬁrst’ ‘Jones, .Chat. Mortg, § 494; 5. Am. & Eng. Enc.
Law (2d ed.) 1015; 2 Cobbey, Chat. Mortg, §,1039; Clapp
V. Hallzda,y, 48 Ark 258, 2 S. W. 853. The plalntlffs by
acceptlncr their. subsequent mortgage under the circum-
stances aforésaid, ceased to be strangers to the defend—
ant’s prior mortgages, and were thereby brought 1nto con:
tractual relations with said mortgages; and they’ 1mposed
11m1tat1ons ‘apon’ the interest aequired by them ‘in ‘the
property, to ‘the “extent 'of -defendant’s’ equltable ‘Tien
under said prlor mortga«res subject to which they agreed
to take. There is nothing in the statutes.of Arkansas or
in the rulings of the Supreme Court of that State.there-
upon, prohibiting the making or 1mpugn1ng the vahdlty
of such a contract.”” :

I . V.

See also Wells v. Farmeis Bank & Tntst Co 181
© Ark. 950, 28 S. W. (2d) 1059, and Gunnels v. Fammers
Bank of Emerson, 184 Ark. 149, 40 S. W. (2d) 989. In
the latter case the second mortgage to Gunnels, as here,
recited that it was a ‘‘second mortgage on’’ the lands
described in the mortgage to the bank. We there held
that the case was ruled by Haney v. Holt, and said: ‘‘In
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the instant case, as in the case of Hamey v. Holt, supra,
the second mortgage was taken while the first mortgage
was a subs1st1ng lien, and there was a contractual agree-
ment in the second mortgage -which became a condition
upon which the conveyance was made, that is, that it was
second to a prior mortgage.’’ So here the mortgage to
the fertilizer company was taken on the condition that it
was a second mortgage on the land therein correctly
. described. " That was all O’Quinn was willing to give, and

but for that condition he would have given no mortgatre E

at all. - The fact that 40 acres was mlsdescmbed in the
first mortgage- did not work any prejudice to-its rlghts,
and, because of such condition, neither it nor its assignee
is 'in- any position to complam because O’Quinn gave
appellee a quitclaim deed thereto.” Undoubtedly Pep-
pers, the bank, or the Bank Commissioner after-insol-
vency of the bank could have had a decree of reformation
of the in'strument at any time so as to show the correct
description, as it is undisputed in this record that
.0’Quinn intended to give and Peppers to receive a mort-
gage correctly describing the orchard, and not land be-
‘longing to a stranger to the whole transaction, and this
would work no. injury to appellant or. her assignor, as
all they ever had was a second mortgage on said

property

,.Since. appellant was not made a party defendant. 1n.

the foreclosure of the first mortgage, she would have the

.- right to redeem in a reasonable time, which the court-

gave. her. ,

-We .find no error, and the decree 1s aocordlngly
afﬁrmed
Y OHNSON, ) J., dlsquahﬁed and not partlmpatmtr
I&IRBY -J., dissents. ‘



