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Bextox v. THOMPSON,
4-2961
Opinion delivered April 10, 1933.

1. COURTS—JURISDICTION OF CIRCUIT COURT.—A suit by a taxpayer
against a sheriff for the benefit of the county to recover.county
funds paid to the sheriff for deputy hire under a void statute,
held within the jurisdiction of the circuit court, and not within
the county court’s exclusive jurisdietion.

‘2. STATUTES—LOCAL ACTS.—Special Acts 1919, No. 173, fixing the
salary of the sheriff of Lonoke County, was not void for being

a local act, hav‘ng been passed prior to adoption of the consti-

tutional amendment prohibiting local legislation. = ~ .- -
3.  STATUTES—LOCAL ACTS.—While the Legislature may repeal a
local act or a part of it, it cannot amend it.
4. COURTS—JURISDICTION OF GOUNTY COURTS. —Colinty courts have
only such special and’limited jurisdiction as is conferred upon
- them by the Constitution and statutes, and can exercise only the
powers expressly granted or necessarily incident thereto.
5. OFFICERS—RECOVERY OF MONEY PAID.—Acts 1931, No. 218, ratify-
ing payments made to county officials under an unconstitutional
“statute relieved the sherlff from paying back to the county money
wrongfully received up to the date of passage of- that act.

Appeal from Lonoke Clrcult Court; W J. Wag-'

goner, Judge; affirmed.
Trimble, Trimble & McCrary y, for appellant
John R. Thompson, for appellee. °

MzerArFY;-J. John R.‘Thompson; as a res1den‘r 01t1—v

zen and taxpayer of Lonoke County, Arkansas, brought
this suit for the use and benefit of Lonoke County.
R. O. Benton, the appellant, is the regularly elected,
qualified and acting sheriff of Lonoke County, Arkansas.
It was alleged in the complaint that the appellant
was justly indebted to the county of Lonoke in the sum
of $6,300, the same being occasioned as. follows
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- - Act 173 of the Special Acts of the General Assembly
of the State of Arkansas for the year 1919 fixed the.
salary of the sheriff of Lonoke County. at the sum of
$4,000 per. year, and required that out of said sum the
sheriff of said county 'should pay all his deputy ‘hire; -
that this act is “the law at this time, and has been such-
at all times mentioned.in the complaint; that in the year
1927 the sheriff of Lonoke County drew from the county
$5, 200, and a like sum for.the years of 1928 1929, and
1930 ‘as his’ salary and to pay deputy hire, Wh1ch was
- $2,200 more than was allowed him under the act above
mentioned ; that the sheriff based his right to draw this
money upon act 90 of the’ Acts of 1927, which only af-
“fected Lonoke County and its officers, and was uncon-.
stitutional and void; that the appellant was, at the ex-
piration of 1930, indebted to the general fund of Lonoke.
County in the sum of $4,800; that in the year 1931 the
appellant drew.from the county general fund the sum of
$5,200 as his salary and to pay deputy hire, which was
$1,200 more than he was entitled to under the act of
- 1919; and for the ﬁrst quarter of 1932 appellant ‘drew
$1, 50 for his salary and deputy hire, which was $300
more than he was entltled to under’ the law; that appel-
lant had rendered his accounts and settled with. the
county court at each regular session, and his settlements
were approved and confirmed ; that the settlements were
made under act 90 .of 1927, which was void, and the
settlements were approved by the’ court through error
as to the law.

Appellant filed a demurrer stating first that the com-
plaint does not state facts sufficient to constitute a cause
of action, and, second, that the court has no ;]urlsdwtlon
of the sub;]ect matter. - : -

The court sustained. the demurrer to the amounts
collected by the.-sheriff to the: :date of March 16, 1931,
- but overruled the demurrer as to the amounts sued for
which were collected: since March 16, 1931. 'The court.
dismissed appellee’s .complaint_as. to all amounts col-
lected prior to March 26, 1931, and entered judgment
agalnst appellant for $1,500, the amount due since March
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16, 1931. Each party prayed an appeal to th1s court
Whlch was granted.

It is the contention of the appellant that the circuit
court had no jurisdiction.because under the Constitution
and statutes the county court had exclusive orlglnal
311r1sdlct10n

Article 7, § 28, of the Constltutlon reads as follows:

“‘The county courts shall have exclusive original
JllI‘lSdlCthIl in all matters relating to county taxes, roads,
bridges, ferries, paupers, bastardy, vagrants, the ap-
prenticeship of minors, the disbursement of money for
county purposes; and in every other case that may
be necessary to the internal improvement and local con-
cerns of the respective counties. The county court shall
be held by one Judge, except in cases otherwise herein.
provided.” - _

Section 2279 of Crawford & Moses’ Digest also’ de-
fines the jurisdiction of the county courts.

_ If this suit involved a matter relating to county taxes,
roads, bridges, ferries, paupers, bastardy, vagrants, the
apprenticeship of minors, the disbursement of money
for county purposes, or if it related to the necessary
internal improvements, then the county court would have
exclusive original jurisdiction.

In the case of Stale, use of Izard County v. Hinkle,
37 Ark. 539, it was held that to treat the orders of al-
lowance by the county court as null and void would be
going a length which this court has never sanctioned,
and that there was no necessity for it because of the
other remedies provided, that is, appeal to the circuit
court from the judgment of allowance, quashing the judg-
ment on certiorari, and the power of the county court to
call in outstanding warrants, or opening the allowance
‘or order in chancery for fraud, or mistake. ‘

But the court in the Hinkle case said there was fur-
ther trouble; that the complaint alleged the allowance
of the claim and ordered warrants to be issued, but that
it did not allege that any of these warrants were paid
by the treasurer, or that the appellee obtained any
money upon them.
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In the instant case it is alleged that the appellant
drew the sums of money mentioned as received in viola-
tion of law. The allegation is that he received the money,
and this is a suit to collect the money wrongfully re-
ceived, and does not come within the jurisdiction of the
county court wherein it is given original exclusive juris-
diction in certain matters. None of the matters men-
tioned in §- 28 of article 7 of the Constitution are in-
volved in this suit, and the exclusive jurisdiction is not
by the Constltutlon vested in the county court in matters
of this kind.-

Section 11 of article 7 of the Constitution provides:

““The circuit court shall have jurisdiction in all
civil and criminal cases, the exclusive jurisdiction of
which may not be vested in some other court provided
for by this Constitution.”

The Hinkle case, supra, involved the settlements of
the sheriff, and _involved county taxes. This suit does
not involve any subject mentioned in the constitutional
provision giving ‘county courts exclusive original
jurisdiction. -

In the case of Carroll’ County v. State, 95 Ark. 194,
128 S. W. 1042, the court said, after quoting the constitu-
tional provision with reference to jurisdiction of county
“courts: £‘The subject-matter of this action is not em-
braced in the jurisdiction of county courts as thus defined
by the Constitution. The sum sued for is not taxes; nor is
the-action brought to enforee a settlement by a revenue
officer of the taxes in his hands. * * * If the sum sued
for had ever been county.taxes, it ceased to be such when
it was paid into the county heasury, as a debt would
cease to be a debt when it is paid. It is a sum due for
money loaned, accrued interest, is a demand in favor of
the county, and is not due for taxes.”’

In the instant case it is simply a suit for a debt due
the county There is-no claim that there was any m1stake
or fraud in the sheriff’s settlement.

Act 173 of the Acts of 1919 is a valid law. It is local
applying to Lonoke County only, but it was enacted prior
to the adoption of the constitutional provision prohibiting
Jlocal legislation by the Legislature.



Act 90 of the Acts of 1927 was void because it was
a local act, amending act 173 of 1919, and was passed
.after the adoptlon of the amendment to the Constltutlon :
prohibiting local legislation. . .

This court has held that, while the Legislature may
repeal a. local act, or may repeal a portion of it, it can-
not amend a local act. The Act of 1927 was _therefore
void. Cannon v. May, 183 Ark. 107, 35 S. W. (2d) 70. .

‘County courts, like probate courts, have. only such
special and limited jurisdiction as is, conferred upon
them by the Constitution and statutes and can only exer-
.cise the powers expressly granted or necessarily inci-
dent thereto. Hart. v. Wimberly, 173 Ark. 1083, 296 S.

. W..39; Moss v. Moose, 184 Ark. 798, 44 S. W.. (2d) -825;

- Huff v. Hot Springs Savmgs Trust & Guaranty Cow
pany, 185 Ark. 20, 45 S. W.- (2d) 508. °
: Having reached the conclusion that the act of 1927
is void, appellant was entitled to receive fees under act
173 of- 1919 and any fees 1ecelved by him in excess of
the fees allowed by said act were in violation of law.

The appellee prosecutes a cross- appeal

A majority of the court is of the opinion, with which

.the writer does not agree,: that act 218 of the Aects of
1931 being a general act, relieves the sheriff of Lonoke
County from paying back money wrongfully recelved up
to the date of the passage of said act.

It follows from what we have sald that the Judg—
ment must be affirmed, both on appeal and cross appeal
It is so ordered.
Justices SmiITH, V[cHANFv and BUTLER dlssent



