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/ETNA LIFE INSURANCE COMPANY V. DEWBERRY. 

4-2966 


Opinion delivered April 10, 1933. 
1. APPEAL AND ERROR—CONCLUSIVENESS OF JURY'S FINDING.—Abpel-

lant is concluded by the jury's finding upon conflicting evidence, 
unless the court erred in giving or refusing instructions. 

2. TRIAL—CONFLICT IN INSTRUCTIONS.—InstruCtiOns defining total 
disability in an action on a health policy, held not in conflict. 

3. TRIAL—APPLICATION OF INSTRUCTIONS.—An instruction to find for 
plaintiff if the jury determined a certain issue in his favor was 
not error where that was the only issue involved, other alleged 
issues being established by undisputed testimony. 

4. TRIAL—ABSTRACT INSTRUCTION.—An instruction that insured 
could not recover if he was a malingerer was properly refused 
where there was no evidence that he was such. 

5. TRIAL—ABSTRACT INSTRUCTION.—An instruction that insured 
could not recover if he performed any work for compensation dur-
ing the period of alleged disability was properly refused where 
it was abstract.- 

6. TRIAL—RE-READING INSTRUCTIONS.—After the jury returned its 
verdict, it was not error for the court, on sending the jury back 
to make its verdict complete and definite, to re-read the instruc-
tions to the jury. 

7. APPEAL AND ERROR—HARMLESS ERROR.—That the jury were influ-
enced by a memorandum prepared by insured's attorney and 
found in the jury room was not prejudicial where the amount 
recovered was admitted by appellant's attorney to be recoverable, 
which was all that was shown by the memorandum.
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Appeal from White Circuit Court ; W. D. Davenport, 
Judge ; affirmed. 

Owens (6 Ehrman, for appellant. 
John E. Miller, C. E. Yingling and Rowland H. Lind-

sey, for appellee. 
HUMPHREYS, J. This is an appeal to this court from 

a judgment recovered in the circuit court of White County 
on total disability clauses in two indemnity insurance 
policies issued by appellant to appellee. The two dis-
ability clauses provided for payment in case the disability 
occurred before the insured attained the age of sixty 
years, and payments to begin upon receipt of proof of 
the disability. 

The undisputed proof reflects that the disability com-
plained of occurred before the appellee attained the age 
of sixty years, and that appellant was notified of such 
disability on or about June 1, 1931. The jury was in-
structed that, if it found appellee became permanently 
disabled within the meaning of the disability clauses, it 
should return a verdict for the monthly amount agreed 
to be paid from the date of the . disability, together with 
the amount of premiums paid after the disability oc-
curred. According to the record before us, a dispute 
existed in the testimony as to whether appellee became 
totally and permanently disabled from disease on or 
about June 1, 1931, and the jury found this disputed 
question of fact against appellant, and it is bound by the 
finding, unless the court erred in submitting the question 
on incorrect instructions or in refusing to give correct 
instructions requested by appellant. 

Appellant contends for a reversal of the judgment 
because the court erred in giving instructions Nos. 1 and 
2, requested by appellee, which are as follows : 

"1. You are instructed that total disability does 
not mean absolute physical disability on the part of the 
insured to transact any kind of business pertaining to his 
occupation. It is sufficient to prove that the injury wholly 
disabled tdm from the doing of all the substantial and 
material acts necessary to be done in the prosecution of 
his business. And so in this case, if you believe from a 
preponderance of the evidence that the plaintiff is dis-
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abled by disease te such an extent as to wholly, disable 
or prevent him from the doing of all the -substantial and 
material acts necessary to be done in the prosecution or 
carrying on of his business, that of farming, and that 
such disability is permanent and total, then your verdict 
will be for the plaintiff." . 

"2. You are instructed that,: if you find from a 
preponderance of. the testimony in this case that the plain-
tiff, as the result of dise-ase, is Wholly disabled . and pre-
vented from doing .any and every kind of:work,pertaining 
to his occupation, or within. the scope of his ability, and 
that such disability is -permanent,' then your- verdict 'will 
be for the plaintiff." 
- The argundent is Made 'thai the twO instructions are 
in conflict in defining total and permanent disability': It 
is true that different language is employed' in defining 
total and permanent disability in the respective instruc-
tions but with the same meaning in both. ThiS cetrt has 
used varying language in defining 'these clauseS in the 
several cases brought before it for determinination, but 
alWays _with the same 'meaning. Instruction No. 1, as 
given; was based upon the eases of z_Ef tna Life Insurance 
Co: v. Phifer, 160 Ark. 98, 254 S. W. 335, and 2Etna Life 
Insurance Co: v. Spencer, 182 Arkf -496, 32 S. W. (2d) 310, 
While instruCtion No. 2 was based 'upon the:language de-
finiiig total disability :in the' case of 'Indu`strial Mutual 
Indemnity Company V: Hawkins, 94 Ark. '417, 127.S.,W. 
457. Both definitionS, hoWevei, were to the bathe effeCt. 
The instrUctions cOmplained of were not in eonfliCt. 

Appellant also argues that . instructions Nos:. 1 and 2 
close with the words, "then yoUrverdict wiTh be for the 
plaintiff," and that both are inherently wrong because 
they ignore sothe of the Vital isSues in the case, to-wit : the 
issue as to whether the total and permanent disability 
occurred before appellee attained the age of sixty years 
and the date on which the disability occurred, and the 
issue of whether appellee made the proof of loss. These 
alleged issues were established by undisputed testimony, 
and it was unnecessary tO ernbrace them in the instruc-
tions, even though each . instrUction closed with the words 
quoted above. The jury needed no instruction concern-
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ing them As- a:guide. It is only where issues are in dis-
pute that 'instructions shohld be giVen to guide the:jury. 
Each instruction• embraCed the .only issue involved; so, it 
was no error to instruct the jury to find for the plaintiff 
if they : should determine the: issue involved in favor, of 
the plaintiff. 

Appellant also contends for a reVersal : of the: judg-
ment because the court erred in refusing to give its re-
quested instructions ,Nos. 11 and 12. • Requested instruc-
tion No. 11 told ihe jury, in effect; that, if they believed 
appellee was a malingerer, he could not recover. There 
was no evidence introduced tending to show that appel-
lee was a malingerer, so the instruction was abstract and 
properly refused. Instruction No. 12 told the jury, in 
effect, that, if appellee, during the period he claimed to 
be disabled, engaged in any business or performed any 
work for compensation, he ,could not , recover. This re-
quest was properly -refused because abstract. We find 
ne evidence in the recOrd tending to show that appellee 
engaged in any business Or performed any : work for com-
pensation. after. June 1„1931. 

Lastly, appellaiit contends for a reversal of the judg-
inent beCause, after the jUry retUrned its verdict, it was 
sent back for further deliberation iii order_ tO make its 
verdict complete and definite. Before sending them back, 
the court reread the instruCtions.:to the jury. There was 
no error in doing this, but appellant Contends that the ver-
dict which was returned' was formulated in accordance 
with a meniorandfim, foUnd , by-the-.jury in the jury room 
upon its return * for further deliberation„ which had been 
prepared by one of the attorneys for appellee, and that 
this memorandum influenced the jury in returning the 
verdict. The similarity betweeir : the memorandum and 
the verdict wdsi striking. .Sonae of :the exact language of 
the- memorandum appeared . in the verdict as returned. 
The attorney for appellee admitted that the meinoran-
dum was in his handwriting;-but-stated that:he had pre-
pared it for use in the trial .of the cause and did not.know 
hoW it reached the jury ,room unless it was taken into 
the jury room by some one :when.he dropped his papers 
out of his brief case. .0ne of the attorneys for appellant



admitted in the course of the trial that, if appellee was 
entitled to recover dnything, he was entitled 'to recover 
the monthly payments provided' in the policies from June 
1, 1931, to the date of the trial. According to the second 
verdict, this is the amount that was recovered in addi-
tion to the premiums which were paid after that date, 
and this is all that was shown by the memorandum, so we 
_cannot see how any harm or prejudice resulted to appel-
lant on account of the memorandum. 

No error appearing, the judgment is affirmed.


