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Brooks v. PuLrLEN.
4-2970 o
Opirion delivered March 27, 1933.

1. -MANDAMUS — INFERIOR OFFICERS. — Crawford & Moses’ Dig.,
§. 7020, authorizing the' circuit court to issue mandamus to
“inferior officers,” empowers that court to issue the writ to
-election judges. )

2. 'MANDAMUS—INSPECTION OF TALLY SHEETS AND POLL BOOKS.—
‘Crawford & Moses’ Dig., § 3833, requiring election judges to
" retain -“free for inspection of all persons” the tally sheets and
poll books, held mandatory. -

Appeal from Washington Circuit Court; John S.
Combs, Judge; reversed. ;

John Mayes and C. D. Atkinson, for appellant.

‘George A. Hurst and O. E. Williams, for appellee.

Swmrrw, J. Appellants, Brooks and Dodd, filed, in the
circuit court of Washington County, a petition for a writ
of mandamus, which contained the following allegations:
Petitioners are residents and qualified electors of Wash-
ington County, and were candidates, in the general elec-
tion held in said county on November 8, 1932, for the
offices of circuit clerk and sheriff of Washington County,
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_respectively. Certain electms of the county, made pal-'
ties defendant, served at said election as election judges
in the wards of the city of Springdale and-in certain
townships of the county, and, by virtue of their service
as such judges of election, have in their possession one
copy of the tally sheets and poll books for their respec-
tive voting- precincts. That § 3833,-Crawford & Moses’
Digest, which is a portion of the chapter on Flections,
provides that one of the certificates, tally sheets and poll
books shall be retained by the judges free for the inspeec-
tion of all persons. That these petitioners, individually
and through their attorneys, agents and representatives,
have made demand for an inspection of the certificates,
tally sheets and poll books in the various Voting precinets .
thereinbefore named of the election judges in their re-
spective precincts, and that such election Judaes have
refused to allow an inspection of such records, in viola-
tion of the laws of the State of Arkansas, and with the
corrupt intent and purpose of fraudulently- defeatlnf"
these plaintiffs in their civil rights.

That the county election commissioners have certi-
fied their opponents as having been elected to the offices
for which petitionels were candidates, and ‘‘these plam—
tiffs are preparing contests of said election, and,
order to comply with the law of the State of Arkansas
'in preparing their contests, it is necessary for them-to
inspect the certificates, tally sheets and poll books of tlhe:
respectlve votlng ‘precinets hereinbéfore set forth.”’
That, in preparing their notice ‘of contest of said elec-
tion, petitioners are required to set forth in said notice
.the names of the persons who voted in said precincts
~whose right to vote they challentre, together with their
objections to .the. quahﬁcatlons of such voters, and, in
order to do this, it is necessary-that they examine the
poll books in sald voting precinets and obtain therefrom
a list of the names of such persons voting in such pre-
cinéts. That four hundred persons voted in sald pre-
cincts whose right to vote they challenge.

Petitioners further alleged that ‘““they have ex-
hausted every means at tlieir command and every other
‘remedy avallable to them for obtaining an examination
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of the poll books and: othe1 records in the possessmn ot
the election.judges in said precinets.” -

.. It was alleged,.in an amended petition, that since
filing the original petition, certain of. the judges’ of elec-

tion, made.parties defendant orlgmally, had permltted an
mspectwn of -the poll books in- their possessmn and the

petltlon ‘was dismissed:as to such judges. o

. Upon these-allegations, petitioners prayed that the
Judges who still refused petltloners the:right to examine
the, poll books and tally. sheets in-their :possession e
notified of ‘this proceeding; and be required to appear
and: show cause why .they have refused ‘to perform their
official’ duty and -obey the laws of .the State of Arkansas

_ »in relation to the matter hereinbefore set forth, ahd that
upon such. hearing a writ of mandamus be- 1ssued com-
manding-andcompelling the said defendants.to perform
their official duty and allow. these plaintiffs,.their agents,
attorneys and. representatives, to inspect said. records,
and make such. copies as.they may see fit.”” -

A demurrer was filed to the petition, which was sus-
tained, by the court, and, petitioners electing.to stand on
- their petltlon the same was dismissed, and this appeal

is from that. order and Judgment of the.court.

i For the aﬂirmance of the.judgment.of the court below
it is insisted that the portion of § 3833, Crawford & Moses’
Digest; quoted in the.petition, is not mandatory, and many
cases, are-cited to the effect that mandamus will not issue

‘to;econtrol the discretion of an officer, election or:other-
wise, and that such-an. officer. will not be required by man-
damus to perform.an act not:required of him by law. .

" .Section: 7020, Crawford & Moses’ Digest, confers
upon circuit courts the power to issue writs of mandamus
to the courts of probate, county courts, justices of the
peace, and all other-inferior-officers in their respective
circuits. This power has been exermsed In many cases
found in our reports.

Section 7021, Crawford & Moses” Digest; defines the
writ of mandamus as ‘“an order of a court of ‘competent
and original jurisdiction commanding an executive or
ministerial officer to perform.an act, or omit to:do :an
-act, the.performance or omission of which is enjoined
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by law, and is granted ‘on the motion' of the party ag-
grleved or of“the State when ‘the pubhc 1nterest 1s
aﬂ:'ected v
- ‘Election ,Judves are oﬂicers within ‘the’ meamng of
these statutes and have certain duties to perform which
are defined by law. By § 3832, Crawford & Moses’ Digest,
they are required, after ha,ving held the election, to count
the ballots, and to prepare-and sign in duplicate a- certifi-
‘caté showing the number of votes given for each person,
and ‘the office for which such votes were given, and to
make a certificate showing these facts. This section fur-
- ther provides that; ‘‘after making such certificates, the
judges, before they disperse, shall put under cover one
of said tally shéets, certificates and poll books and seal
the same, and dlrect it to the board of county elect1on
oomm1ss1oners ”

' By $ 3833 Crawford & Moses’ Dlgest it is prov1ded
that the said certlﬁcate and the ballots, sealed in separate
‘packages, shall be conveyed by one of the judges, to be
determined by lot, if they cannot otherwise agree,. to the
county election commissioners, and that ‘‘the other cer-
tificates, tally sheets and poll books shall be retained
by the gudges free for the inspection of all persons’’; and
further: ‘‘It shall be the duty of the judges of election
" of the several precinets, after the ballots shall have been
inspected and counted, to: securely envelope all such bal-
lots and send same, together with the certificate, tally
sheets and poll’ books as aforesaid, to the county. electlon
commissioners, to be kept as heremafter prov1ded Mo

" The present proceedlng is not theretore one to estab-
lish a rlght but is & proceedln ‘under, authorlty of law,
clearly given to all persons to 1nspect the cert1ﬁcate, tally .
sheets and poll books which the law requu‘es the Judges
of election to keep for that purpose.:

The petltlon for mandamus makes clear the' purpose
-of petitioners in 1nst1tut1ng this proceeding, which is to
comply with the requirements of § 3850, Crawford &
Moses’ Digest, in instituting contests for the offices ‘for
~which petitioners- were ‘candidates. This section defines
the jurisdiction of the county court to hear 'and’ détermine
contests for the ofﬁces of “circuit- clerk and’ sherlff ‘and



certain. other -offices, and requires. that ‘‘if any .objec-

‘tions be ‘made to the qualifications of voters, the names - -

of such voters, with the objections, shall be stated in the
notice (of contests) » An examination and inspection
of the poll books is essential to comply with this
requ1rement

Petitioners are seeking to compel the election ofﬁcers
—the Judges of the eleetlon—to perform a duty imposed
by law, in the performance of which the officers have no
_discretion to-wit, to keep the tally sheets and poll books,
“free for the inspection of all persons.’’ Petitioners
show a substantial prejudice to themselves as candidates
for pubhc office if that rlght is denied them. We, there-
fore construe the pr ovisions of the statute as being
mandatory.

The writ of mandamus should therefore have been
awarded as prayed, and the judgment of the court below
will be reversed and the cause remanded, with directions
to make such orders as may be necessary to enforce the
legal rights which petitioners allege and seek to inforce.

HUMPHBms, J., dlssents



