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NATIONAL LUMBER & CREOSOTING COMPANY V. MULLINS. 

4-2951

Opinion delivered April 3, 1933. 
1. CUSTOMS AND USAGES—INCORPORATION IN CONTRACT.—The rule 

that parties to a contract are bound by custom or usage is based 
on the assumption that the parties contracted with reference to 
the custom. 

2. CUSTOMS AND USAGES—REASONABLENESS.—To be binding on the 
parties to a contract, a custom must be reasonable. 

3. CUSTOMS AND usAGEs—RE.AsoNABLENEss.—A custom that material 
purchased by a highway contractor was not to become due until 
the contractor had collected from the Highway Department was 
unreasonable where it would make it impossible for the material-
man to recover on the contractor's bond. 

4. CUSTOMS AND USAGES—INCORPORATION IN CONTRACT.—A custom 
applicable to a trade or business is not binding -on the parties if 
there is either notice or contractual stipulation that the transac-
tion is without regard to the custom. 

5. CUSTOMS AND USAGES—ADMISSIBILITY OF EVIDENCE.—Evidence of • 
usage or custom is not admissible to vary or contiadict the terms 
of a plain unambiguous contract, as where writing states that a 
claim will be due at a certain time, and nothing is said about 

• custom or usage, the claim will become due at the time mentioned. 
6. CUSTOMS AND USAGES—EVIDENCII—Evidence of custom or usage is 

admissible where the contract is silent and ambiguous, but not 
to defeat the express terms of a written contract. 

Appeal from Jefferson Chancery Court ; Harvey R. 
Lucas, Chancellor ; reversed. 

James D. Head, for appellant. 
Danaher I& Danaher, for appellee. 
MEHAFFY, J. The appellee, J. F. Mullins, a con-

tractor, entered into a contract with the Highway Corn-
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mission for the construction of certain bridges on the 
State highway in Lafayette and Columbia counties. He, 
as principal, and the Consolidated Indemnity & Insur-
ance Company as surety, entered into a bond as pro-
vided by act 368 of the Acts - of the General Assembly of 
1929, conditioned as prescribed by said act. The appel-
lant furnished material of the value of $5,739.26. This 
suit was brought in the Jefferson Chancery Court against 
the contractor and the surety company for this amount. 

Mullins filed answer, denying the indebtedness and 
denying that final estimate had been' made, and alleging 
that, under the terms of the contract, he was not to pay 
for the material until he had received payment from the 
Highway Department, and that no such payment had 
been received. He further alleged that it was a general 
and uniform custom well known to the appellant, and 
was a part of the contract, that the purchase price of 
material would not become due until the contractor had 
collected from the Highway Department. 

The surety company answered denying liability, and 
alleging that the claim was barred because suit was not 
begun until more than six months after the completion 
of the work ; that it was not liable on the bond because 
the Commission had breached the contract by failing to 
pay Mullins, thereby preventing him from paying ap-
pellant. The surety company also alleged that the con-
tractor was not to pay for material until he received 
payment from the Highway Department, and that this 
payment had not been made, and that therefore there 
was nothing due to appellant. It also denied all the 
material allegations in the complaint. 

The Highway Department answered, alleging that 
final voucher had been issued and turned over to the 
bonding company; that it had not been paid and was 
still in the hands of the bonding company; the voucher 
issued and turned over to the surety company was for 
$6,486.11.	 - 

The question for our consideration is whether, un-
der the contract, the amount owing to appellant was 
due in thirty days after it was furnished, or whether it 
was due after the Highway Department had paid the con-



, 

272	NAT, Lift. .CREOSOTING 'CO-. V. -MTILIANS.	[187 

.	 .	. tractor. • 'The-: following, whih c -was rendered - to- Mullins; 
t1.1. contractor, was introduced in eVidence:	••	• _ . • ' "May 22,'1931 

"Diet. 5/21/31-• 
"Quotation - 
"No. T-57	- 

" ``Subjeet: Inqary treated . lu6iber and _pi:ling for 
Arkansas High:Way Projea 1133; 'for delivery Waldo, 

Bucknei: :and 8tamps, Arkansas. 
"Mr. J. F. Mullins, 
"Pine Bluff, Ark.,	..„. 
'Dear sir: .	 •	; • 

"To confirm 'phone conversation ,ofloday, we quote 
below f. io. b. tars above points—termS thirty days net; 
subject' to your acceptance Within- thirty days—the fol.:- 
lowink yellow ;pine: piling; and yellow iiine and , west 
éodst: fir lumber----all treated in accordance:with.Arkan-
sas State Highway -specifications: 1 • 

,12 SYP'Piles 26' • 
:	28, , 

"24 -	30' $.311/2 B. Ft. 
• :	"68	 • 

••	34' 
1 - " -Approx. 70,000 Th.' Ft. treated Fir &; YP lbr.; 

fi'arned, $62.56'MFBM.	•	" 
you shoUlik . take pver this projeCt, we, sincerely 

trust that:our quotafion_wilkenable you ;to fayor,us With 
your order. , ,However; if _the_ award gee	,another, 
will aPpreciate your advising u's -,15 to the contractor's p•	 ,	. 

*"Very truly yours, 
`!National Lumber & Creosoting Co: 
"By:" 

, This quotation bearS_ the following riotation in' pen 
and ink :' 
"Pine Bluff 6/6./31 

WL,M. 

name.and address. 
"CC-WW Snodgrass: 
"F. J. Williams. 

• •	:
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-;-"-Saw Mr. J. F.-Mullins _this ;Morning, and he• is giV-- 
ing us this. -order, haVing correct list made at Lit: 
tle' Rock; and mail order in -to us MondaY or Tuesday. 

• "FAT:W." '• .	, 
Mullins,' the . contractoi,' • testified; that he -*talked t'd 

Mr.-; Williams, the representative of:appellant,- and- that 
nothing was said about- the , Payment;; and in fact nothing 
was' •discussed but the 'price, • ;nothing' Was .. said-in their 
-conversation about when it was to -be- Mullin§ also 
,testifiedthat -on: another . jOb ;be ;had- had:a; -convers'ation 
with a different agent 'of appellantrand teld :the: agent 
that he had always bought his Material' to bepaid for as 
he received his money, and - that the said that this 
-Was- satiSfactory- -that' he, MUllins,: expected to pay when 
he- reCeived hi§ money as-the Work -progressed ;' -that he 
had received no money, but merely warrants.	' 

•We. 'do; not; set' ontlhe entire' testithony 'of Mitllins, 
hut he -testified peSitiVely that' in-this 'contract there \Vas 
nothing said:about custorn or anythink 'else exeept the 

-There was some - evidence about the contractor not 
being :able tO paY until he received MOney from the State: 

Orr teStified that the cuStorn. had 'been that 
the money'liad to adnie . from-the 'job to pay for the mate, 
rial; and' that all cOnipanies' -Understood ' that ; that When 
estimates were paid the -cOntractor paid' the material 
man ; that.this' had -been' the Custona.. 

Mr Schnable also testified' to the . 'custoin, , ' his evi-
dence 'h'eing §ub§tantiallY the ; saine as tliat of- Orr arid 

-	;	• 
-'"

 
F J Wilhams, representative ' of appellant, testified 

that'it had 'neVer been ''aPpellant's • -custmia. ' ,- -to furnish 
material§ and Wait -, -until"the co.ntr*Or_ wa§'paid; tb at . 
their contraet§:alWaYs. ' had .: bee'n 144 .4 .1*-yablb . at tiMeS, 
definite and r eeftain."	- • ' 

Orr, ,being recalled, testified that, althoUgh the 'quota-
tien carried' a . 30 .-day 'clanse in it, the:Understanding. wa.s. 
that the' money' Wa § . to coine - out' of• the -job. He• also tes-
tified-that the -Staie first 'fell- behind in ;its payment§ 'in 
OctOber' Or NoVember.-	•	; • 

Mullin§, *being recalled, testified that, in 'the con-
Yersation- • di§cu§sing- the buyiii .g- of . these materials; there
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was no discussion as to what dates or when payments 
should be made; that was not discussed in the last order, 
but it was in the first order ; that that conversation re-
lated, not only to that job, but to future jobs, and that 
in this contract there was nothing definite about the time 
of payment; the conversation was merely about prices, 
and that was all , that was discussed. There was some 
correspondence between the parties, but it is unneces-
sary to set it out here. 

The appellant introduced the contractor's bond and 
warrant for the final estimate which .had been given to 
the surety company, and introduced copy of the state-
ment of May 22, 1931, showing that the terms were 30 
days net. The evidence also shows that Mullins said 
that if the price was satisfactory he would give the ap-
pellant the job.	 - 

It is not contended by the appellees that anything 
was ever said about when the material should be paid 
for. Mullins does testify that at some other time he 
bought some material from an agent named Brown, and 
discussed the custom, and that it was understood that 
that applied to future contracts as well as the one made 
with Brown. He does not say when this contract with 
Brown was made, and, so far as the record is concerned, 
it may have been years before. 

After the evidence was introduced, the court found 
that appellees were indebted to the appellant in the sum 
of $5,739.26 with interest at the rate of 6 per cent. per 
annum from 30 days after the several dates of the item-
ized statements, but the court found that under the con-
tract the indebtedness was to be paid out of the amount 
due from the State of Arkansas, which had not been 
paid. The court also found that the voucher for the 
last estimate, $6,486.11, was issued and delivered to the 
appellee surety company. 

The court rendered judgment in favor of the appel-
lant for the amount sued for, but provided in the decree 
that no execution should issue on the judgment; that the 
surety company should assign the voucher to the clerk 
of the court, who was appointed receiver, to hold the 
voucher or any other evidence of indebtedness issued
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by the State in lieu thereof, and, when the amount has 
been paid, the receiver should then pay the plaintiff, 
and if the amount collected by the receiver was not suffi-
cient to pay the plaintiff, then plaintiff should have 
judgment for the deficiency against the contractor and 
surety company. 

The National Lumber & Creosoting Company prose-
cutes , an appeal to reverse that part of the decree which 
holds that the appellant was to be paid out of the amount 
due from the State, and that no execution should issue 
upon the judgment, and that part that appointed the 
clerk receiver, and directed him to pay appellant when 
he collected on said warrant. Appellant insists that it 
was entitled to a judgment against the contractor and 
surety company, and entitled to have execution on said 
judgment. 

The only question for our consideration is whether 
the cause of action accrued within thirty days after the 
material was furnished, as stated in the letter or quota-
tion of May 22, 1931, or whether appellant was bound 
by the custom, and the amount was not due and collect-
able from the contractor until the State had paid the 
contractor. 

The appellees insist that the amount was not due 
when suit was brought, and also insist that the claim was 
barred by the statute of limitations, and the court stated 
that the amount was due within thirty days, as stated in 
the quotation, and gave a judgment for interest from 
that date. If the appellee 's theory is correct, the suit 
could not have been maintained at the time it was 
brought, because no cause of action would have accrued 
until the State paid the contractor ; and, if the theory 
of the appellees was true, the bond would have been 
worthless. There would have been no reason to give 
the bond, and no liability thereon. If the amount was 
not due until the State paid, and the State did not pay 
within the time limited by the statute to bring suit against 
the contractor and his surety," there would have been no 
reason to give the bond at all.
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The Tule that parties. to a contract. are bound by 
custom or usage is based on the assumption that the 
parties contracted with reference to the custom. In the 
instant case the only statement ever made between the 
parties with reference to the time when the claim be-
came due was the statement in the written memorandum 
that it was due in 39 days, and in order to be binding a 
custpin must be reasonable. There is not only no evi-
dence in this case tending to show that anything was said 
about the . custom when the contract was made, but the 
custom contended for by the appellee would be unreason-
able because it would make it impossible fOr the material 
furnisher tO recoVer on the bond. 

- A custom applicable to trade or business is not bind-
ing on the parties if there is either notice or contractual 
stipulation that the transaction is without regard to the 
custom. Evidence of usage or custom is not admissible 
to 'vary or contradict the terms of a plain, unambiguous 
Contract. Where the writing states that the claim will 
be due at a certain time, and no Objection is made to this, 
and nothing said about custom or usage; the claim will 
beconie due at 'the time mentiOned in "the written in-
strument. 

Appellees contend that the custom became part of 
the • contract, and that all the authorities sustain this 
proposition, and cites note 28 in 17 C.. J. 501: There. 
are _several notes on this page; but they are all to the 
effect that the evidence of custom can neither cOntradiet, 
destroy, nor modify what is otherwise plain. They ate, 
however, all to the effect that the evidenee of cuStbm is 
admissible in the absence of express stipulations, and 
where tbe contract is silent, but it is not admissible to 
contradict or vary the terms, but only for the Purpose 
of explaining and supplying details: - Appellee also calls 
attention to 17 C. J. 453, and 503. On -page 453 it is 
stated : Further, a loose and variable practice . Will nOt 
be allowed to control the rights of the parties, rfor will 
an alleged usage, which leaves some, material element to 
the discretion of the individual. But it is not essential 
that the custom be used by everybody and at all times.
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A usage or custom of trade to which no limit is assigned 
to its extent is bad _and therefore will not be given effect 
by the courts." 

It is stated on page 503, _cited by appellees, that 
evidence on the question of terms, quantity, and price is 
adraissible, but the text there clearly shows that it is 
admissilde for explaining ambiguous terms, and is never 
admissible to contradict the terms of a written contract. 

. Appellees also call attention to the case Of Robinson 
v. United States, 13:Wall. 363, but the opinion in, that 
case .says : "Parties who contract on a subject-matter 
concerning which known usages prevail by implication 
incorporate them into their agreements if nothing is said 
to the contrary." 

But, if anything is stated to the contrary, the rule 
does. not apply. The case of. Alexander v. Williams-
Echols Dry Goods Co., 161 Ark. 368, 256 S. W. 55, an-
nounces the same rule, that id, that the usage is incor-
porated into the agreement if nothing- is said to the 
contrary.	„ 

It is ,next contended that this contract was verbal. 
It is wholly immaterial, we think, whether it is regarded 
as a written or oral contract. - The important question 
is the intention of 'the parties, and that is to be arrived 
at by a . conSideratiOn of the entire: contract. The bon 
tract expressly provides tbat the. material shall be, paid 
for within 30 days, and-this is- notcontradicted anywhere. 

This court has many times decided that evidence of 
custom and nsage is admissible where the contract is 
silent and ambignous. On the other hand, thiS court has 
always held that _usage and custom cannot be. invoked 
to defeat the express terms of a. written contract. The 
usage and custom is applicable only where the contract 
is silent or its terms ambiguous: . Batton v. Jones, 167 
Ark. 478, 268 S. W. 857; Southe:r. n, Ooal Oo.' v. Searcy 
Transfer Oo., 152 Ark. 471, 28 S. W..624; Ft. ,,59nith 
Bldg. (6 Loan Ass'n v. Little, 181 -Ark. 1055, 29 S.: W. 
(2d) 291.	- 

We think the evidence in thiS case Is insufficient to 
establiih the fact that this ' contract Was, made with refer-
ence to the usage and custom testified about.



That part of the judgment of the loWer court di-
recting the receiver to hold the voucher or any other 
evidence of indebtedness issued by the State in lieu 
thereof, and when the amount has been paid, the receiver 
should then pay the same to appellant, is affirmed. 

There is no dispute about the amount of the indebt-
edness, and the lower court entered judgment for $5,- 
739.26. The decree of the court, however, holding that 
execution should not issue and that payment was not to 
be made until the State paid the contractor, is reversed, 
and judgment entered here for the amount sued for.


