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PLEADING—ALLEGATIONS ON 'INFORMATION.—-Where' facts are not

. alleged! to exist, but the complaint merely alleges .that :plaintiff

has received -information .to that effect, the complamt is .insuffi-

. cient.

PLEADING—ALLEGATIONS ON INFORMATION —Where a charge is

to be true, the complamt is sufﬁc1ent on demurrer ¢

PLEADING—SUFFICIENCY OF COMPLAINT.—If, from' the. allegations
of fact in the complaint, together with every reasonable inference
arising from all of the allegations, a. cause of. action is’ stated
a demurrer should be overruled

PLEADING—=SUFFICIENCY OF COMPLAINT —A complamt agamst a
sheriff: asklng for an-accounting. of: funds received. for feeding
prisoners, held not demurrable: because of-allegations on informa-
tion and belief. where it reasonably appears: that the charge js
made as a_fact that.defendant received therefor a sum in.excess

‘of the cost thereof and, in excess of the const1tut10na1 hmlt of

his compensation. K . : o

CONSTITUTIONAL LAW-—PRESUMPTION OF LEGALITY OF ACT.—In de-
termining -whether an act:is constitutional, it must be. presumed
that the Legislature acted in good faith and within constltutlonal
limits in its enactment, = . : s

'OFFICE'RS—LIMIT OF COMPENSATION —Where the. Leg1slature en-

acts a law havmg ‘thé necessary eﬁ'ect of ‘evading the constltu-

. tional limit of an officer’s compensation, such .act is void. -'* =i

OFFICERS—LIMIT OF COMPENSATION.—Acts 1931; No. 81, provxding
that the expense of feeding prisoners should not .be considered
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as fees-of the sheriff of Pulaski County, is void as increasing
the sheriff’s compensation beyond the constitutional limit, and it
is immaterial that a portion of such expense is incurred for feed-
ing federal prisoners.

Appeal from Pulaski Chancery Court; Henry Don-
ham, Special Chancellor; reversed.

M. 4. Matlock, for appellant.

Rose, Hemingway, Cantrell & Loughborough, for
appellee. :

Butier, J. This suit was brought by the appellant
as a citizen and taxpayer against Blake Williams as
sheriff and the surety on his official bond to recover for
the use and benefit of Pulaski County the net profits
received by the sheriff for feeding the county and federal
prisoners confined in the Pulaski County jail during Wil-
liams’ term as sheriff.

The complaint, as amended, alleged that the prose-
cuting attorney, when requested, had failed and neglected
to join in the action or to bring a separate action. With
the complaint was filed a bill of particulars setting out
the sums received each month for feeding the county
prisoners and the sums received for feeding the federal
prisoners. It was alleged that Williams had made no
‘accounting of the expense incurred in the feeding of
the prisoners or what the net profits were; that he acted

in this matter under color of authority of act No. 81
of the General Assembly of 1931.

It was alleged that the said Williams had received
as a salary the sum of $5,000 per annum; that plaintiff
was advised and believed that the sums received for fee

- ing the prisoners were in excess of the amounts expended
by the sheriff for the same, and the excess above the law-
ful costs expended by him increased the amounts re-
ceived by him as sheriff above $5,000 per annum, and that
plaintiff believed and alleged that the excess was over
$10,000, and that act No. 81 was in contravention of
article 19, § 23, of the Constitution; that plaintiff had no
knowledge or means by which he 'could ascertain the
amount expended by Williams for feeding the prisoners
in ‘excess of the actual cost thereof, and prayed that he
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be required to account for and pay into the county treas-
ury the net profits received by him.

To that complaint a demurrer was interposed and
sustained.

It is first insisted that the complaint does not state
. issuable facts because its allegations are that plaintiff
(appellant) is informed and believes that it cost appel-
lee less than eighty-five cents per day to feed a prisoner,
and that he believes appellee has received greatly in ex-
cess of the cost of feeding the prisoners. Where the facts
are not alleged to exist, but there is a mere statement
only that plaintiff has received information to that effect,
a complaint is insufficient and is subject to demurrer, but
where. the charge is made npon information and belief,
and there are averments in the complaint warranting
the inference that the pleader asserts them to be true,
the complaint is sufficient upon demurrer. Holland v.
Davies, 36 Ark. 446; Sebastian County v. Hocott, 141
~Ark. 301, 217 S. W. 258. It is the rule that, if, from the
allegations of facts in the complaint together with every
reasonable inference arising from all of the allegations,
a cause of action is stated, the demurrer should be over-
ruled. This is a suit for an accounting and from all the
allegations we are of the opinion that it reasonably ap-
" pears that the charge is made as a faet that appellee
received for feeding the prisoners a sum in excess of the
actual cost thereof and in excess of the sum of $10,000.
We think therefore that the complaint was not subject
to demurrer on the ground first urged. Kilgore Lumber
.Co. v. Halley, 140 Ark. 448, 215 S. W. 653.

The. appellant here contends, as in the trial court,
that the appellee is obliged to account for the moneys
received for feeding the prisoners, and, if there was a
profit, to pay.the same into the county treasury. The
appellee contends that there was no duty.on his part to
do this because of the provisions of act No. 81 of the
General Assembly of 1931; that it was within the power
of the Legislature to allow a reasonable lump sum to
cover the expense of feeding the prisoners, and that this
is what act No. 81 provided. :
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- That-part of the act involved in this case'is a part
of § 1, and reads as follows: . ‘“The expense of feeding
prisoners.in the county jail is declared by -law to be
the sum of eighty-five cents (85¢) per prisoner per day,
and the sheriff shall have charge of feeding the prison-
‘ers.. Compensation therefor shall not be considered as
fees ‘of the officé. The sheriff shall pay the expense of
cook and’ janitor, also expense of hghts Watel and gas
‘used for cookmg ”.

, Article 19 § 23, of the Constltutlon of 1874 Wthh,
it is claimed the act as 1nterpreted and apphed in the
court below offends. against, is as follows:. ‘‘No. officer
of this State, nor of any: county, city or town, shall re-
ceive directly or indirectly, for salary, fees and per-
‘quisites more than five thousand dollars net proﬁt per
annum in par funds, and any and all sums in excess of
this amount shall be paid into the State, county, city or
town treasury as. shall hereafte1 be dlrected by ap-
propriate legislation.”’

. -The act of the General Assembly passed February,
1875 (Section 4633 et seq., Crawford & Moses’ Digest),
‘in- aid of the above provided that it should be the duty of
-certain named - State officers and of each. county, city,
town. or village officer receiving fees or emoluments of
office to keep a record book in which on .each day .all
moneys or other funds received in payment of fees or
by way of emolument pertaining to the office shall be
entered.:. Further provision was made in that act to the
effect that said record books- kept by -county officers
should be kept open for-the inspection of .the judges of
the circuit and county courts of the county, and that each
officer coming within the purview of the act should make
an annual report under oath beginning at the end of the
- first year of his term of office, and that the county officers
should make this report to the judge of the circuit court
- in which ‘‘shall be set forth the amount of money or
other evidence of Value if any, received during the year
pleeedlnw on account of such office whether from salary,
fees or other emoluments or perqu1s1tes of such.office,”’
and, if the total amount of the recelpts of office shall
evceed in par funds the sum of $5,000, the oﬁicer shall
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further report the amount expended by him in the con-
duct of his office for said year which shall be deducted
from the gross amount of receipts, and, if the balance
shall exceed the sum of $5,000 in the case of a county
officer, it shall be paid into the treasury of the county.

- In determining ‘whether an act of the Legislature
violates the Conmstitution, it must be presumed that the
Legislature acted in good faith and within constitutional
limits and its acts will be upheld unless its application
would necessarily come w1th1n the 1nh1b1t10n of. some pro-
vision -of the .Constitution.. ~ :

We approach the question of the constltutlonahtv
of the act involved with this principle in mind and with
recognition of the legislative power to fix a certain sum -
as expenses in any reasonable manner where, by so doing
the Constitution is not violated. In support of the con-
stitutionality of the act in question, we are referred by
counsel to cases of other jurisdictions and to our own
case of Mays v. Phillips County, 168 Ark. 829, 274 S. W.
5, 279 S. W. 366. We refrain from reviewing the cases
'cited from' other jurisdictions-because the question be-
fore us must be determined from a consideration of the
peculiar-language in our Constitution and laws; and we
think that the case of ‘Mays v. Phillips County, supra,
has no application, for the reason that the question now
before us was not presented to the ¢ourt in that case.

No case has before arisen whele the amounts received
hy sheriffs for feeding prisoners as -a part of the total |
salary allowed was mvolved but it is apparent to us
that any profit made for this service would be an emolu-
ment or perquisite of office, as it would be received by the
individual holding office by virtue of the same, and, as
under the Constitution, in determining the total amount
of the salary, account must be taken of all feés and per-
quisites directly or indirectly received by the officer-as
such, it is manifest that the profits made from feeding
prisoners would be just as any other perquisite-and must
be accounted for. Therefore the declaration of the Legis-
lature that the c‘zpense of" feedmg prisoners is eighty-
five cents per prisoner per day which should not bé con-
sidered as fees of the office, is'inoperative, if its practical
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application would serve to increase.the salary of the
officer beyond the limit fixed by the Constitution.

The language of the Constitution and the enabling
act is so clear and exphclt that it may not be evaded
in'any way whatsoever,-and where the Legislature enacts
a law having the necessary effect of evading the limit
set by the Constitution, such act is void. Tlus, under the
allegations of the complaint, is the effect of the act in
question.

In ﬁxmg the compensa’mon of members of the Leg-
islature in certain amounts, the Constitution provided
that they should receive no compensation, perquisite or
allowance except in the manner named. By resolution_of
- the House and, on a later day, of the Senate, it was
resolved that the sum of $100 should be paid to each
member for expenses incurred while attending the Leg-
islature. In the case of Ashton v. Ferguson, 164 Ark.
254, 261 S. W. 624, this court held that this was nothing
more nor less than an allowance and was in violation
of the Constitution. We can see no difference in principle
between the question considered in that case and the one
here involved. It is very ably argued that the policy
of act No. 81 was wise and expedient, that the amount
named as expenses for feeding the county prisoners was
not unreasonable to the extent that the court would take
judicial notice that it was such. The answer is that its
effect clearly might be to compensate appellee in a sum
greater than that fixed by the Constitution, and, however
wise or reasonable it mlght be, it is none the Iess a viola-
tion of the plain provisions of the Constitution.

‘Appellee seeks to distinguish between the expense
of feeding federal prisoners and county prisoners and
argues that as to the first it was a matter solely between
the United States Government and appellee personally. -
This is not true however for the sums received by him
from the Government were received because he was a
county officer and by_virtue of his office. These sums
therefore stood on no different footing from the fees
received from any other source because appellee is re-
quired to account for all fees and pelqulslfes received,
either directly or indirectly. -



