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, INSURANCE— NO’I‘ICE oF CANCELLATION —_ WAIVER — An agent
: " “~aiithorized by 1nsured to insure his property in any company that

he’ represented could not waive notice to a 'mortgagee of carcel-

" . lation of Aa"policy-without an understanding with .the mortgagee.
2: " INSURANCE—NOTICE OF CANCELLATION.—Where, under the terms
, -of a policy the mortgagee. was .entitled to 10 days’ notice of its

) 'cancellatlon, so that he might continue the policy or obtain insur-

ance elsewhere, ‘and he was not notified, and did not’ authorlze .

such cancellatxon he was entlt]ed to sue on the policy.

Appeal from Pulaskl Clrcult Court Second D1v1-
sion;.Richard M. M ann, Judge; reversed.

H orace Chamberlin, for appellant. -

Verne McMillen, for dppellee. S S

HUMPHREYS, J. Appellant brought sttt agalnst ap-
- péllee in the circuit court of Pulaskl County, Second Divi-
~_sion, to recover $1,580 on account of damage caused by
fire to a bmldmg owned by C. w. Greenwood and 1nsured
by appellee -

The gist of the. complaint was to. the efféct that C. W

Greenwood and wife executed notes and a mortgage to

_secure same on the Pproperty for $3,500 to the Hxchange
Trust Company, agent, which notes and mortwage were
assigned to appellant for a valuable consideration on
June 9, 1931, at which time the property was insured
against loss by fire in favor of C. W. Greenwood and his
mortgagee, as his interest might appear, in the sum of
$3,000. The policy was obtained through the agency of

Rightsell-Pearson- Collins-Barry-Donham, Inc., in - the

Southern Fire Insurance Company When the pohcy ex-
”pu'ed onJ anuary 18, 1932, said agency renewed the policy
" ifh ‘appellee company, Whlch it represented at the time,
and charged the premium of $22.50 to C. W. Greenwood
who had a regular account with said agent. The renewal_
policy contained a mortgage clause providing that any
loss thereunder should be paid to Rightsell-Pearson-Col-
lins-Barry-Donham, Inc., agents, and that appellee and
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said agency knew that appellant was the owner of the
mortgage and placed the mortgage -clause in.the policy
for appellant s benefit. The policy also contained a pro-
vision that, in the event the owner of the property failed
to pay any premium due on the policy, the mortgagee, on
demand, should pay same. Appellee reserved the right
in the policy to cancel same as to the mortgagee (appel- -
lant) if he failed to pay the premium after ten days’
notice of Greenwood’s failure to pay same. C. W. Green-
wood failed to pay the premium, and on February 6, 1932,
said agency, without notice to appellant, the mortgagee,
of Greenwood’s default, credited Greenwood’s account
with the amount of the premium and canceled ‘and re-
tarned the policy to appellee. On March 29, 1932, the
property was damaged by fire to the amount of $1,580,
and appellee refused to pay appellant the loss sustained,
under the mortgage clause, and the prayer of the com-
plaint is for Jud(rment for said amount:

A demurrer wag sustained to the complaint, and the
complaint dismissed, from. which is this appeal.

In sustaining the ‘demurrer and dismissing the:com-
plaint, the trial court proceeded upon the theory that
- Rightsell-Pearson-Collins- Barry-Donham, Inec.,” was not
only the agent of Greenwood and appellee for writing and
canceling the policy, but was also the agent. of appellant
mortgagee for consenting to the cancellation.

This court ruled in Fireman’s Insurance Comp(my v.
Simmons, 180 Ark. 500,.22 S. W. (2d) 45, that, if an in-
sured authorizes a fire insurance agent to-insure his prop-
erty in any company the agent represents,-the general
authority thus conferred authorizes the agent to waive a
cancellation notice and renew the insurance in another
company for the insured. This rule, however, has no
application to a mortgagee who conferred no such author-
ity on the agent of the owner of the property. - Without
such an understanding, express or implied, between the
mortgagee and the agent; the agent would have no author-
ity to waive notice of cancellation of a poliey:to the in-
sured and leave the mortgagee unprotected. Under the
terms of the policy,-the mortgagee was entitled to tén
days’ notice of cancellation, so that he might pay the pre-



mium himselt and continue the policy or obtain insurance
elsewhere. According to the allegations of the com-
plaint, he, was not notified of the cancellation at all,
although both the insured and its agent had knowledge
that he (appellant) was the mortgagee.

On account of the error indicated, the judgment is
- reversed, and the cause is remanded with directions to
overrule the demurrer and reinstate the complaint.

McHaxgy, J., dissents. »



