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GIFTS—EVIDENCE.—Evidence held to establish decedent’s intent
to give all of his personalty, except $100 to a nephew, to one who
since infancy had lived in his home as a daughter, though she
had not been adopted as such.

GIFTS—NECESSITY OF DELIVERY.—To constitute a gift, there must
be a delivery, either actual or constructive. -
GIFTS—SUFFICIENCY OF DELIVERY.—The rule as to delivery of gifts
is not so strictly applied to transactions between members of a



~

ARK. ] Gross v. HoBack. 21

family living in the same house, in which case the law accepts
as delivery acts which would not be so regarded if the trans-
actions were between strangers living in different places; it not
being required that the thing given should be removed from the
common residence. .

4. GIFTS—SUFFICIENCY OF DELIVERY.—Evidence that decedent told
appellee where his money and valuable papers were and gave
her the keys to his dresser drawer and to his lock box at his
bank, which contained such property, and that she thereafter
kept the keys, held to sustain a finding of delivery of such
property. '

5. GIFTS—BANK DEPOSITS.—Although decedent verbally expressed
his intention that appellee should have all of his personal prop-
erty, this did not pass title to.his bank deposits, in the absence
of any written evidence of a transfer thereof.

Appeal from Benton Chancery Court; Lee Seam-
ster, Chancellor; reversed in part. :

W. O. Young, W. D. Mauck and J. T. McGill, for
appellant. . :

Duty & Duty, for appellee.

Smrta, J. Mrs. Maude Hoback brought this suit in
the Benton Chancery Court against the administrator
and heirs at law of John R. Gross, deceased, for the pur-

- pose of having her title established and declared to cer-
“tain personal property which she alleged Mr. Gross had
given her. The property consisted of $10,100 in United
States bonds, a time deposit in the Benton County Na-
tional Bank of $6,090, and a checking account in the same"
bank of $129.65, and two promissory notes payable to the
‘order-of Mr. Gross, one for $1,510, the other for $100:
The court found that this property had been given to
Mrs. Hoback by Mr. Gross, and from a decree based on
that finding is this appeal. , : o

The testimony in the case is to the following effect :
Mr. Gross removed to this State from Tennessee many
years ago, and was followed later by J. T. Grimsley, a
nephew. No other relative removed to this State.

Mrs. Hoback testified that her mother gave her to
Mr. Gross three days before her mother died, and that
she was one year old on the date of her mother’s death.
This little orphan grew up in the home of Mr. and Mrs.
Gross, who called her “daughter,”” and she called them
‘“‘papa’’ and ‘‘mamma,’’ and lived with them ag their
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child until her marriage, although she was never legally
adopted as a child. _

: Upon the death of Mrs. Gross who died before her
husband, Mrs. Hoback and her husband abandoned their
own home and removed to the home of Mr. Gross, where
they continued to reside until the death of the latter.
Mr. Gross made out a list of the personal property above
described, which he gave to Mrs. Hoback, in the presence
of his Wlfe stating at the time that he and Mrs. Gross
desired her to have their property after both were dead:
This list was made out about two years_or’ more before
Mr. Gross died. After Mrs. Hoback moved to the Gross
home, Mr. Gross told her where his money and valuable
papers were, and gave her, at the time, the key to his
dresser drawer and the key to his lock box at the bank,
and she retained these keys thereafter continuously. The
government bonds were kept at the bank, but were not-
kept in the lock box. The cashier of the bank explained
that ‘they, were kept in the evault of .the bank in order
that they might be insured. :

". There was a hill folder in-the dresser drawer which’
contained the promissory notes and the bank’s receipt for
the government bonds.- There does not appear to have
been any paper in the b111 folder relatmg to the bank
deposits.

Mr. Gross had been in good health’ pr1or to the day
of hig death, and had worked that day at a factory, com-
ing home‘at the usual time. He became violently ill that
night, and Mr. and Mrs. Morris, his nearest neighbors,
were called in, and he said to Mr. Morris: “‘I have sent
for you to tell you about my business. I don’t know what
will happen to me before morning if this'pain keeps on.,
"1 sent for you to tell who is to have my property.”” He
then said: “Tverything I have got is Maude’s (Mrs.
Hoback’s), including land, per sonal property, notes and
bonds, with the exception of $100, to go to Keith Grims-
ley,”’ hlS nephew, who later administered on his estate.
Nothing was said about a will, but the witnesses to the
statements of the dying man later reduced the statements

. to writing in an effort to establish a nuncupative ill.
This attempt was abandoned because the value of the
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property exceeded $500. Section: 10, 497, Crawford &
Moses’ Digest.

-It.is insisted,- however, that thls testlmony shows
there had been no prior glft as Mr. Gross was then ap-
parently attempting'to make:an original disposition .of:"
‘his property, which-would not have been ‘necessary ‘had
he previously disposed of it. ‘But this is not, in our opin-
‘ion, the only inference, nor the proper one, to'be adduced
from the testlmony of Mr..and Mrs.:Morris, whothad.no .
interest whatever in the litigation. Mr. Gross was a man
of limited busmess experience, , otherWlse he would have
made a will on the night of his death if not before, to
carry into. effect; hls steadfast purpose to .give  his.
““Daughter’’ all his property, . except $100. We think the,
testimony of Mr. and Mrs. Morris confirms, rather than
questions, the fact that: the personal - property had been
.already given to Mrs. Hoback.- :

Another .circumstance, which: 1t is . 1ns1sted refutes"
the theory that the personal property had. been. given to
Mrs. Hoback, is that Mrs. Hoback allowed. the bill folder
to remain in the dresser drawer until the administrator
took charge of the bill folder and made an inventory of -
its contents. We think, however, that this circumstance,
* when viewed in its proper light, shows only the simplicity
‘and honesty of these people Mr. Grimsley, the nephew,
became the administrator. As a nephew, he was one of
the heirs, and his testimony against his own interest as
an heir carries conviction. Mrs. Hoback knew the nature
and value of the contents of the bill folder, but she left
/it undisturbed, although shé had the key to the drawer
“which eontalned it, untﬂ it had been inspected by the ad-
ministrator. "Mr. Grimsley testified that his uncle told
him frequently that he intended for Mrs. Hoback to have
‘his property, and, while he made an inventory of the
personal property as administrator, he stated h1s Teasons
for so doing as follows: : :

Q. You knew at the time you took chafge of it and
inventoried it Maude Hoback 'was claiming it? A. Yes,’
- gir; I knew she was the legal heir-to it. Q. Why did you
include it as a part of the assets of the estate? Why you
inventoried it and took charge of it?.: A. In order. that it



24 - Gross v. HoBack. : . [187

could go to its rightful owner. Q. She told you herself
and claimed the property as her own at the time, didn’t
she? A. I disremember the exact words that were said;
it was something to that effect; the lawyer advised us
that it would have to go through court, be an administra-
tor appointed, before I could turn it over to her. Q. You
knew she was claiming the property? A. Yes, sir. Q.
You know Mr. Gross had told you some time previous
he had given it to her? A. Yes, sir.”

Without further recitation of the testimony, it may
be said that it appears certain that Mr. Gross intended
that Mrs. Hoback should have all of his property, except
the $100, and, if proof of this intention only were re-
quired, the case would be a very simple one, as Mr. Gross’
intention is established beyond question. But something
more is required to make this intention effective, as the
. mere intention to make a gift does not suffice to pass title.
There must be a delivery, actual or constructive, of the
gift, so that the donor parts with, and the donee acquires,
possession and title.

It must be confessed that the record before us pre-
sents a close question as to whether there was such ‘a
delivery as to pass title to the personal property de-
scribed, but we have concluded that the testimony sus-
tains the chancellor’s finding in this respect except as to
the bank deposits. Mrs. Hoback testified, upon her cross-
examination, that her father could have retaken this
property had he wanted to, and that she would have
made no question had he done so, but we understand from
this testimony that she meant only to say that she would
have permitted her father to retake the gift, but she did
not concede that there had been no“gift. It must be re-
membered that these were simple people; who evidently
had no thought that the far-away heirs would question
their actions. The only heir present or with whom they
were in touch understood the transaction and does not
question it. The bill folder contained the notes and the
receipts for the bonds, and its possession was given to
Mrs. Hoback when Mr. Gross delivered to her the key to
the drawer in which it was contained, thus placing in her
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hands the means of obtaining possession of the gift and
of excluding others from it.

We do not review the numerous cases cited by op- -
posing counsel, as the law of the subject has been defi-
nitely settled by our own decisions. 'It must be remem-
bered also that this was a transaction, not between strang-
~ ers, but between an .old man and a woman who regarded
each. other as father and daughter. A headnote to the

case of Baker v. Applen, 181 Ark. 454,26 S. W. (2d) 109,
reads as follows: ‘‘The rule as to dehvery of gifts is
not so strictly applied to transactions between members
. of a family living in the same house, the law in such cases
“accepting as delivery acts which would not be so re-
garded if the transactions were between strangers living
in different places; it not being required that the thing
given should be removed from the common residence.”’

The bill folder contained the notes and the receipt
for the bonds, but it contained no muniment of title to
the bank deposits. It does not appear whether Mr. Gross
had a pass-book or deposit certificates covering his bank
accounts, but, if so, they were not in the bill folder. We
are therefore constrained to distinguish between the de-
posits and the other property. The distinction may ap-
pear somewhat artificial in view of our statement that
the intention of Mr. Gross that Mrs. Hoback should have
- all his property was clearly established, but the distinc-
tion exists nevertheless. The intention to give is not
sufficient; there must be a delivery to consummate the
gift and to pass the title. There was such a delivery of
all the personal property except the bank deposits, and,
as to these, nothing passed from Mr. Gross to Mrs. Ho-
hack evidencing the title thereto.

That part of the decree relating to the bank deposits
must be reversed, and the cause will be remanded with -
directions to the administrator to account to the heirs at
law for the amount of the deposits. In other respects,
the decree is affirmed.



