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CHicaco, Rock IsLaxnp & Paciric Ramroan Co. v.
Davrs, Abm k.

5-3696 397 S. W. 2d 360

Opinion delivered December 6, 1965.
[Rehearing denied January 24, 1966.]

1. NEGLIGENCE—EMPLOYER’S LIABILITY BECAUSE OF EMPLOYEE’S ACTS—
INCONSISTENT VERDICTS.—Where an employer’s liability is attribu-
table solely to the employee’s negligence, a verdict in favor of the
employee exonerates the employer as well; but if there is indepen-
dent actionable negligence on the part of the employer then he
may be held liable even though the employer is found to have
been free from fault.

2. NEGLIGENCE—APPEAL & ERROR—QUESTIONS FOR JURY.—Railroad’s
asserted failure to maintain a whistle post did not create an issue
of fact where it was argued for the first time on appeal.

3. RAILROADS—ACCIDENTS AT CROSSINGS-—MUTUAL DUTIES.—Presence
of an obstruction near a grade crossing which had existed for
half a century was not, in itself alone, a basis for a finding of
negligence of railroad company but imposed a duty upon train
crew and motorist to use care commensurate with the hazardous
situation that had been created.

4. RAILROADS—FAILURE TO ERECT STOP SIGN AT CROSSING—WEIGHT &
SUFFICIENCY OF EVIDENCE.—Plaintiffs’ proof that railroad company
had failed to erect a stop sign at the crossing held deficient in
view of statutory requirements. [Ark. Stat. Ann. §§ 75-641 and
-642 (Repl. 1957).]

5. NEGLIGENCE—IMPUTED NEGLIGENCE—LIABILITY OF BAILOR AS TO
THIRD PERSONS.—Judgment for the value of the automobile af-
firmed notwithstanding the fact that decedent driver’s negligence
exceeded that of defendants, driver’s negligence not being imputed
to owner and bailor of the vehicle.

Appeal from Yell Cireunit Court, Danville; Wiley W.
Bean, Judge; affirmed in part, reversed in part.

Wright, Lindsey, Jenwings, Lester & Shults, for ap-
pellant.

Jeff Mobley and William R. Bullock, for appellee.

Grorce Rose Smrra, J. On the night of November
12, 1963, Dewey Moore was killed in a grade crossing
collision in the town of Belleville. Moore was survived
by six adult children. This action for wrongful death
was brought by the administrators of Moore’s -estate
against the railroad company, the locomotive engineer,
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D. L. Corley, and the fireman, G. M. Paul. The jury
returned a $15,000 verdict against the corporation, but
the verdict was in favor of the two individual defendants. -
The trial court overruled the corporation’s motion for
judgment notwithstanding the verdict and entered a judg-
ment in conformity with the jury’s findings. :

-~ Similar inconsistent verdicts were considered in
Porter-DeWitt Const. Co. v. Danley, 221 Ark. 813, 256
S. W..2d 540 (1953), where we reviewed our earlier cases.
The rule is that if the employer’s liability is attributable
golely to the employee’s negligence, a verdict in favor of
the employee exonerates the employer as well. But if
there is independent actionable negligence on the part of
the employer then he may be held liable even though the
employee is found to have been free from fault. Thus
the question is whether the evidence establishes a cause
of action against the railroad company without regard
to any negligence of its engineer or fireman. '

At the trial the plaintiffs’ proof was directed pri-
marily to their contention that the accident was caused
by the train’s excessive speed or by the train crew’s
failure to keep a lookout or to sound the whistle or bell,
as required by law. This proof cannot support the judg-
nient against the company, for it merely tends to indicate
negligence on the part of the individual defendants.
Counsel for the appellees, however, suggest three sep-
arate grounds upon which the railroad company might
be held to have independently negligent.

First, it is argued that the crew’s failure to sound
the whistle or hell may have been due to the company’s
negligence in not maintaining a whistle post (a small post
bearing the letter ¢“W?’) at an appropriate point on the
railroad right-of-way to indicate to the train crew that
the crossing signals should be given. The flaw in this
contention is that there was no such issue of fact at the .
trial. The complaint contained several specific allega-
tions of negligence, but the failure to maintain a whistle
post was not among them. There was nothing in the
pleadings to warn the railroad company that the absence
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of such a post would be a contested question of fact.
There was no request that any such issue be submitted
to the jury, although the actual allegations of negligence
were explained in the court’s instructions. All that the
record contains on this point is a casual statement by an
expert witness, a photographer, that he did not see a
whistle post either in making an aerial photograph of
the grade crossing or in driving down the highway next
to the tracks. This testimony may have been admissible
to corroborate the plaintiffs’ proof that the statutory
signals were not given, but it certainly did not create
the issue of fact now being argued for the first time.

Secondly, it is contended that the company was negli-
gent in having constructed its Belleville station so close
to the crossing where Moore was killed that his view of
the oncoming train was unnecessarily obstructed. Photo-
graphs in the record show that Highway 10 and the rail-
road right-of-way lie parallel as they pass through the
community and together provide an almost unobstructed
view in both directions from the cross street on which
Moore was traveling. The only obstruction is the depot,
a small frame building 18 feet wide. As Moore ap-
proached the crossing the depot was 87 feet down the
tracks to his vight (the direction from which the train
was coming) and was set back 18 feet from the tracks.
Moore had lived in Belleville for 28 years and was
thoroughly familiar with the location of the depot, which
was built some 50 years ago. The train, with its head-
lights burning, apparently struck the center of Moore’s
car as he attempted to drive across the tracks.

The presence of an obstruction near a grade cross-
ing (especially an obstruction that has existed for half
a century) is not, in itself alone, a basis for a finding of
negligence on the part of the railroad company. Parrish
v. Atlantic Coast Line R.R., 221 N. C. 292, 20 S. E. 2d
299 (1942); Missouri K. & T. Ry. v. Perino, 118 Okla.
138, 247 P. 41, 47 A. L. R. 283 (1926). The effect of the
" obstruction is to impose upon both the motorist and the
train crew a duty to use care commensurate with the
hazardous situation that has been created. Blashfield,
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Cyeclopedia of Automobﬂe Law & Practlce, § 1795 (Perm.
Ed., 1935).

The jury’s problem was s1mply that of weighing
Moore’s negligence against the negligence of the train
crew. This problem involved essentially a single ques-
tion of fact. Neither the pleadings nor the instructions
snggested that any negligence incident to the construc-
tion or maintenance of the depot might be separated
from the other circumstances in the case and examined all
by itself. The proximity of the depot to the grade cross-
ing was merely an element to be considered by the jury
in detelmining the standard of conduct applicable to the
train crew and the traveling public. It could not serve
as a basis for a finding of independently actionable negli-
gence on the part of the corporate defendant. See Ben M.
Hogcm & Co. v. Krug, 234 Ark. 280, 351 S. W. 2d 451
(1961), for a full discussion of a similar question.

Thndly, the plam‘mffs attempted to prove that the
mlhoad company had failed to erect a stop sign at this
crossing after having heen notified that the town council
had declared it to be hazardous. Ark. Stat. Ann. §§ 75- 641
and -642 (Repl. 1957). The ploof however, is manifestly
deficient. The statute requires that the city council or
mayor de51g11ate “‘hy proper order or proclamation’’ the
crossing that is deemed to be hazardous. Section 75-641.
There is no proof that any action on the part of the
mayor or council of Belleville was ever taken as a matter
of record. The asserted municipal action could not be
established by parol evidence. Hencke v. Standford, 66
Ark. 535, 52 S. \V (1899) Moreover, the only pertinent
commumcatlon that is shown to have been made to the
railroad company was a letter in which the mayor re-
quested: that a stack of pulpwood be removed from the
right-of-way. There is no competent evidence indicating
that the location of the depot was ever made a basis for

complaint by municipal action that complied with the
statute. ' '

The car in which Dewey Moore was killed was owned
by his son Hershell. In the court below Hershell re-




covered judgment against all three defendants for the
value of the car. It is not contended that Dewey was
acting as his son’s agent. Hence the Judgment in favor
of Hershell must be affirmed, for even though Dewey’s
negligence exceeded that of the defendants it would not:
be imputed to Hershell as the owner and bailor of the
vehicle. Mullally v. Carvill, 234 Ark. 1041, 356 S. W. 24
238 (1962). -

The judgment for the value of the car is affirmed.
The judgment for wrongful death is reversed and the
cause dismissed. :




