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TRIAL—INSTRUCTION TO JURY—MISLEADING & AMBIGUOUS INSTRUC-
TION ON AGGRAVATION OF PRE-EXISTING DISABILITY.—Trial court
erred in giving appellee’s instruction to jury relating to aggrava-
tion of a pre-existing injury which could have been construed to
tell the jury that if they found the pre-existing condition of
appellee’s health caused the condition from which appellee now
suffers, without considering any subsequent injury from the acci-
dent complained of, the jury could compensate appellee to the full
extent of his present disabilities.

APPEAL & ERROR—REVERSAL & REMAND.—Although there was ample
evidence to support appellee’s theory of the accident, in the event
the jury chose to believe his evidence, the judgment reversed and
cause remanded for trial court’s error in giving erroneous instruc-
tion.

Appeal from Pulaski Circuit Court, Second Divi-

sion; Guy Amsler, Judge; reversed and remanded.

Warren & Bullion, for appellant.
Howell, Price & Worsham, for appellee.
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Frank Hovrt, Associate Justice. Appellee brought
this action to recover damages allegedly sustained in a
collision between his automobile and a bus belonging to
appellant, a foreign corporation. This incident occurred
in Memphis, Tennessee. A jury awarded damages in the
sum of $10,000.00 to the appellee who had only sued for
$9,999.00. Upon a remittitur of $1.00 being entered, a
judgment was accordingly rendered against the appel-
lant from which this appeal is brought.

At the time of the accident in 1963 appellee suffered
from a slipped dise due to an injury in 1959. According
to his evidence, by 1960 he had recovered to the extent
that his physical activities were largely unimpaired. As
a traveling salesman he was servicing his entire sales
territory which consisted of parts of five states. As a
result of the injuries received by him in the 1963 accident,
his physical condition required him to reduce his terri-
tory to such an extent that his gross income was reduced
by $2,000.00 per year and that his pre-existing disability
has increased approximately 10%.

For reversal appellant contends the court erred in
giving appellee’s instruction #4 relating to aggravation
of a pre-existing injury. The instruction reads as fol-
lows : ' ‘

“If you find that the plaintiff is entitled to recover -
you are instructed that if you find from a preponderance
of the evidence that the plaintiff received injuries which
aggravated a condition or conditions from which he was
suffering and that such injuries, if any, from which he
was suffering or to which he was predisposed, if any,
oxcited or caused the condition from which he now suf-
fers, if you find he is suffering disability, then he is
entitled to recover to the full extent of whatever you find
his injury so received to warrant, notwithstanding the
fact that you may find he was suffering from some
abnormalities prior to the injuries sustained by him.”

Appellant objected generally and specifically contending
that the instruction was ambiguous, confusing, mislead-
ing, and an incorrect statement of the law. We agree
with the appellant. This instruction can be construed to
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tell the jury that if it finds the pre-existing condition
of appellee’s health caused the condition from which
appellee now suffers, without considering any subsequent
mjury from the accident complained of, then the jury
could compensate appellee to the full extent of his pres-
ent disabilities.

A clear and concise statement of the law as to the
aggravation of a pre-existing condition is stated by us
m Owen v. Dix, 210 Ark. 562, 196 S. W. 2d 913, where
we said : )

““The rule appears to be well settled that when a defend-
ant’s negligence aggravates, or brings into activity, a
dormant or diseased condition or one to which the
injured person is predisposed, the defendant is liable to
the injured person, for the full amount of the damages
which ensue, notwithstanding such diseased or weakened
condition.”’ )

Appellee’s mstruction # 4 incorrectly presented the ap-
plicable law to the jury concerning the aggravation of a
© pre-existing physical condition.

Appellant also contends the court erred in giving
appellee’s instruction # 5 to which appellant made gen-
eral and specific objections. This instruction relates to
the measure of appellee’s permanent and future dam-
ages. Since we hold that the giving of appellee’s instruc-
tion # 4 constituted reversible error it is unnecessary
for us to discuss any defectiveness of instruction # 5.
The subjects of both instructions are now covered by our
recently adopted Arkansas Model Jury Instructions
[AMI]. Therefore, the issues presented to us by instruec-
tions 4 and 5 should not arise again upon a retrial of this
cause.

Appellant’s final contention for reversal is that the
jury verdict was contrary to the evidence. There was
evidence presented by the appellee that he was proceed-
ing in his proper lane of traffic and the driver of the bus
negligently pulled in. front of appellee’s vehicle causing
the accident and resulting in his personal injuries and
property damage. Appellant contended to the contrary
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that appellee’s injuries resulted from the negligent man-
ner in which he was driving when following the bus.
We think there was ample evidence to support appellee’s
theory of the accident in the event the jury chose to
believe his evidence.

The judgment is reversed and the cause remanded.




