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1. APPEAL AND ERROR—APPEALABLE ORDERS—REVIEW.—The Supreme
Court may review a temporary custody order in a divorce pro-
ceeding, for such an order is appealable; however, lower court’s
refusal to dismiss the case is not an appealable order.

2. DIVORCE—JURISDICTION OF THE PERSON.—A temporary custody
order was not void for want of jurisdiction of appellant’s person
where he came into court voluntarily and sought affirmative relief.

3. DIVORCE—JURISDICTION OF SUBJECT MATTER.—The fact that both
parents submitted to court’s jurisdiction in divorce proceedings
was a sufficient basis for a temporary custody order, even though
its validity in the states of the children’s domicile might be open
to question.

4. DIVORCE—CUSTODY OF CHILDREN—DECREE AS TO CUSTODY.—It was
unnecessary for divorced wife to prove change of conditions in
order to obtain custody of children given to father’s custody in
original divorce action, where that proceeding was ex parte be-
cause husband failed to take necessary steps to see that non-resi-
dent wife was notified of its pendency.

Appeal from Saline Chancery Court, C. M. Carden,
Chanecellor ; affirmed.

Robert N. Hardin, Simon & Simon, Ft. Worth, Texas,
for appellant. ‘

Hall, Purcell & Boswell, By : W. Lee Tucker, for ap-
pellee. :

Georce Rose Smrrh, J. In 1961 the Saline chancery
court entered a decree dissolving the marriage between
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the appellant, who was then living in Saline County,
Arkansas, and his wife, the appellee, who was then living
in Texas. The decree gave the custody of the couple’s two
older children to their father, but the decree did not men-
tion the couple’s one-year-old daughter, who was then
living in Texas with her mother. In 1963 the appellant
moved to New Mexico with the two older children. Since
then neither the parents nor the children have been domi-
ciled in Arkansas. : :

In June of 1964 the appellant, acting through a law-
yer not now in the case, filed a petition in the Saline chan-
cery proceeding, asking that he be awarded custody of the
third child. Mrs. Pope filed a response seeking custody of
all three children. On August 20, 1964, the chancellor en-
tered an order vesting temporary custody of the three chil-
dren in their mother. Two days later the appellant moved
that the entire proceeding be dismissed for want of juris-
diction, in view of the fact that all concerned were non-
residents. The court refused to dismiss the proceeding.
This is an appeal from the order granting temporary cus-
tody to the mother and from the order denying the motion
to dismiss.

‘We may review the temporary custody order, for such
an order is appealable. Wood v. Wood, 226 Ark. 52, 287
S.W. 2d 902. We cannot review the court’s refusal to dis-

miss, however, for that is not an appealable order. Wicker
v. Wicker, 223 Ark. 219, 265 S.W. 2d 6.

The temporary custody order was not void for want
of jurisdiction. The appellant, having come into court
voluntarily and sought affirmative relief, is not in a posi-
~ tion to question the court’s jurisdiction over his person.
Federal Land Bank of St. Louts v. Gladish, 176 Ark. 267,
2 S.W. 2d 696. As for jurisdiction of the subject matter,
the fact that both parents submitted to the court’s juris-
diction was a sufficient basis for the temporary order,
even though its validity in the states of the children’s dom-
icile might be open to question. Leflar, Conflict of Laws,
§ 180.

The appellant makes the furthér point that the appel-
lee’s proof failed to establish a sufficient change of con-




* ditions to justify an award of the two older children to the
mother. In this particular case we do not think it was nec-
essary for the appellee to prove a change of conditions.
The record indicates that in obtaining a divorce in 1961
the appellant failed to take the necessary steps to see that
his nonresident wife was notified of the proceedin, even
though he seems to have known her whereabouts in Texas.
Thus the order, as a result of the appellant’s wrongful
conduet, was actually ex parte. In the circumstances we
are not willing to permit such a defective decree to become
binding upon the appellee solely by the feat of lifting it-
self by its own bootstraps.

Affirmed.




