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1. USURY—CONSTRUCTION OF CONTRACT AS TO USURY.—Under the facts
in this case where a company sold houses for a fixed price (wheth-
er by cash or installment plan) with a small down payment on -
purchase price if bought on installment plan, and balance in month-
ly payments with less than 109% per annum interest on unpaid
balance, and sold notes for unpaid balance to its subsidiary at a
20% discount, did not render the transaction usurious.

2. APPEAL AND ERROR—DETERMINATION AND DISPOSITION OF CAUSE—
SCOPE OF AFFIRMANCE.—Here the decision is based squarely on the
facts in the case and such cases as Hare V. General Contract Pur-
chase Corp., 220 Ark. 601; and Sloan v. Sears Roebuck Co., 238

. Ark. 464 are not impaired.

Appeal from Pope Chancery Court, Richard Mobley,
Chancellor; affirmed.

W. H. Shulze, for appellant.

Russell & Hurley and Wright, Lindsey, Jenmngs,
Lester & Shults, for appellee.

Sam Rosixsox, Associate Justice. Jim Walters Cor-
poration, a company engaged in constructing and selling
partly finished houses, sold some of such houses to ap-
pellants, taking notes secured by mortgages for the un-
paid balance of the purchase price. The Walters Com-
pany sold the notes to appellee, Mid-State Homes, Ine.,
at a discount. The appellants herein, makers of the notes,
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defaulted in the payments and Mid-State filed suits to
foreclose the mortgages. Appellants defended on the
theory that a usurious rate of interest was charged.
The cases were consolidated; there were decrees in fa-
‘vor of the owner of the notes, and the makers of the
notes have appealed.

The issue is whether a usurious rate of interest
was charged on the unpaid balance of the purchase price
of houses sold to appellants, A. B. Lindsey, et al. Several -
sales are involved; the facts are the same in each so far
as the application-of usury laws is concerned.

Jim Walters sold houses to appellants for a certain
sum; a small amount was paid on the purchase price,
the balance to be paid in monthly installments; a little
less than 10% per annum was charged as interest on the
unpaid balance. Jim Walters sold the notes for the un-
paid balance to Mid-State Homes, Inec., its wholly owned
_subsidiary, at a discount of 20%. Appellants contend
that the transactions amounted to usury under the de-
cision in Hare v. General Contract Purchase Corpora-
tiom, 220 Ark. 601, 249 S. W. 2d 973. We said in the Hare
case: -

““If the seller, whether he has quoted two prices to
the purchaser or not, subsequently transfers the title
document to an individual or company which is engaged
in the business of purchasing such documents, at a price |
which permits the transferee to obtain more than a re-
turn of ten per cent (10%) on its investment, then a ques-
tion of fact arises as to whether the seller increased his
cash price with the reasonable assurance that he could
so discount the paper to such individual or finance com-
pany. If that reasonable assurance existed, then the
transaction, is in substance a loan and may bhe attacked
for usury.”’ '

The evidence shows that Jim Walters did take the
notes, bearing interest just under 10% per annum, know-
ing it could sell the notes to its subsidiary, Mid-State,
at a discount of 20%. Of course, if the principal and in-
terest were finally paid, Mid-State would make on its




investment a good deal more than interest at the rate of
10% per annum. Under the decision in the Hare case, a
situation of this kind gives rise to the question of whether
the transaction is usurious. The Chancellor held that
it was not usurious and we cannot say the Chancellor’s
finding of fact is against the preponderance of the evi-
dence. Although there is some evidence that Jim Walters
charges a little more for houses in Arkansas than it does
in Oklahoma because of the ‘‘closing cost’’, the undis-
puted evidence is that there is only one price on the houses
sold in Arkansas. If anyone should pay the entire pur-
chase price in cash, it would be the same as the prineci-
pal sum if he bought on the installment plan.

We specifically point out that our decision here is
based on the fact that the record does not show the find-
ings of the Chancellor to be against the preponderance
of the evidence in this case. We do not mean to impair
the Hare case, or such cases as Sloan v. Sears, Roebuck
& Co., 228 Ark. 464, 308 S. W. 2d 802.

Affirmed.




