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1. HOMICIDE—VERDICT & FINDINGS—REVIEW ON APPEAL.— When viewed
in the light most favorable to the State, which is proper on appeal,
there was substantial evidence to support the jury’s verdict that
accused was guilty of second degree murder.

2. HOMICIDE—EVIDENCE—ADMISSIBILITY OF PREVIOUS QUARRELS AND ILL
FEELING.-—Evidence of previous trouble between accused and de-
cedent was admissible to show who was the aggressor, and .the
motive or ill will on part of accused.

3. HOMICIDE—EVIDENCE—REMOTENESS OF DIFFICULTY,—Evidence that
accused had a fight with decedent 6 months prior to the shooting
and that the threats were of a continuing nature was not too re-
mote in time to be admissible. _

4. HOMICIDE—EVIDENCE, ADMISSIBILITY OoF.—Where accused testified
he fired only once, it was not reversible error to permit 3 empty
shells to be introduced in evidence which were found in accused’s
gun soon after the shooting, to confirm other testimony by the
State that more than one shot was fired.

5. HoMICIDE—TRIAL.—Punishment of a witness for contempt by the
court in the presence of the jury was not reversible error where
the jury did not know which side had subpoenaed the witness and
no prejudice resulted to accused. .

6. CRIMINAL LAW—ARGUMENT & CONDUCT OF COUNSEL.—Statements
made by prosecuting attorney in his address to the jury which
were expressions of his opinion did not constitute reversible error
where the court admonished the jury to be guided only by the-evi-
dence.

7. CRIMINAL LAW—MOTION FOR NEW TRIAL.—No reversible error was
committed by the trial court in refusing to grant a new trial on
the basis of newly discovered evidence where the testimony was
cumulative, tending only to impeach other téstimony, and no due
diligence was shown.

Appeal from Pulaski Circuit Court, First Division,
Walliam J. Kirby, Judge ; affirmed.
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Pavur Warp, Associate Justice. During a fight at the
Hollywood Club in North Little Rock on the night of
_September 16, 1962 Ted B. Freeman (appellant herein)
allegedly shot and killed Billy McKim and shot and
wounded Buck Berryman. Appellant was charged with
the crime of murder in the second degree, was convicted
- as charged, and was sentenced to 10 years in the state
penitentiary. Appellant now prosecutes this appeal, al- .
leging several specified grounds for a reversal.

A study of the testimony fails to reveal clearly the
exact details of just what happened on the night in ques-
tion. Appellant, who ran the -Am Vets Club in North
Little Rock at night time, closed that club at about 2:30-
am. and went to the Hollywood Club to return some
brandy which he had borrowed. With him at the time
was his assistant, Mildred Gill, who was carrying a large
purse which. contained the elub money and also a pistol
which appellant had handed to her as they left. Appel-
lant’s version of what happened was substantially as fol-
lows: I entered the Hollywood Club and sat down at a
table with some other people; Buck Berryman came over
to our table and knocked me to the floor and started kick- -
ing me; then some other people also started kicking me
and someone hit me with a piece of iron pipe; then Mil-
dred handed me the pistol, and when Buck jumped on
me the gun went off; when some .one hit me on the hand
T lost my gun—I fired only one time; I don’t know whom
the shot hit; they took me to the hospital where I stayed
fifteen or sixteein days-——there were eleven lacerations
on my head. We intended to have a drink at the Holly-
wood Club and then go home; I fired the shot because I
was in fear of my life. Mildred Gill corroborated the
testimony of appellant. She also testified she saw Billy
McKim (the deceased) kick appellant, but she didn’t
know who shot McKim. -
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Other witnesses gave a different version of the part -
appellant played in the melee. Russell Patterson (the
operator of the Hollywood Club) testified in substance: I
broke up the fight between appellant and Bervryman, and
told P. D. Nash to take Berryman out; while they were
walking toward the door I was talking to McKim; then
I heard a shot and thought Berryman was shot in the
stomach ; then someone fired two more shots— it looked
like appellant fired the third shot right at MeKim, but’
Berryman was also advancing toward appellant at the
time; I then hit appellant on the head three or four times
trying to knock the gun out of his hand; someone hol- .

lered and appellant jumped out of the window; I don’t
know what happened to the gun after I knocked it out
of appellant’s hand. Buck Berryman testified in sub-
stance: I went over to the table where appellant was sit-
ting in an attempt to settle owr old troubles; when it ap-
peared appellant was going going for something in his
pocket I pushed him out of his chair; then P. D. Nash
and I started to leave when I felt the shot hit me in the
back; I turned and saw another shot—I saw the flame
from the gun and I made a run for him (presumably
meaning appellant) and we hoth went down. P..D. Nash
corroborated Berryman’s statement, but he made it clear
that he saw appellant: with the gun and that the gun
““went bang, bang, bang’’—three or four times, and that
at the same time he heard McKim say he had been shot.

- He also testified that after the shooting he saw Russell
Patterson trying to take the gun away from appellant.

In addition there was testimony showing that ill
feelings had existed for some time between appellant and
Buck Berryman, and that appellant had previously made
threats to harm or kill Berryman.

In view of the ahove we are unwilling to say, as a
matter of law, that there was no substantial evidence to
support the jury’s verdict. On appeal we must view the
evidence in the light most favorable to the state. All-
good v. State, 206 Ark. 699, 177 S.W. 2d 928. There are,
however, other points relied on by appellant which we
now examine. .
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One. Points 1, 2, 3, and 4 raised by appellant .are
similar and may be discussed together. The court quite
properly, we think, allowed the state to show Berryman
and appellant had a fight sometime. during the past six
months. The court allowed Berryman to testify relative
to threats by appellant to kill him. The court allowed
Nash to testify appellant said he was going to kill Berry-
man. Fhe court also allowed Laura Wilkins Neal. to testi-
fy that appellant showed her a gun and said he was going
to shoot Berryman if he ‘‘ever got into it with him
again’’. The trouble between appellant and Berryman
and the threats made by appellant were all admissible
to show who was the agressor and also the motive or 1ll
will on the part of appellant. Crowe v. State, 178 Ark.
1121, 13 S. W. 2d 606 and McGraw v. State, 184 Ark. 342,
42 S.W. 2d 373. We see no merit in appellant’s conten-
tion that the incidents mentioned were too remote in time
to be admissible in evidence. The fight occurred some-
time within six months before the shooting. The threats
occurred at approximately the same time, and they also
appeared to be of a continuing nature.

Two. There was no reversible error in allowing
three empty shells to be introduced in evidence. They
were found in appellant’s gun soon after the shooting,
and there was no evidence to show the gun was tampered
with in the meantime. Appellant said he fired only one
time and the empty shells tended to confirm other testi-
mony by the state that more than one shot was fired.

Three. There is no merit in the contention the court
committed reversible error in punishing Buddy Cook
for contempt in the presence of the jury. Cook, who had
been subpoenaed as a witness, failed to appear as or-
dered. It does not appear from the record that the jury
even knew by which side he had been subpoenaed, and
certainly it does not appear that the matter was in any
way prejudicial to appellant.

Four. Appellant objects to two statements made by
the deputy prosecuting attorney in his address to the
" jury. We have examined the record carefully and are




convinced that the statements complained of were mere
expressions of his opinion. The matter was brought to
the attention of the court and the jury was admonished
to be guided only by the evidence. In such matters much
~ is and must be left to the sound discretion of the trial
judge: Reynolds v. State, 220 Ark. 188, 246 S.W. 2d 724.

Fwe. Finally, appellant argues that the trial court
erred in refusing to grant a new trial on newly discov-
ered evidence. It is stated that Ed Gatewood was inti-
mated by the state’s attorney and therefore kept from
making ‘‘any statement other than what was in the state-
ment already made by him’’. No error is shown be-
cause no conclusive proof is offered that the witness was
intimidated, and also there is no showing what testimony
he would have given if he had testified. It is also stated
that appellant had discovered another witness, Glynn
Deese, who wonld testify that he saw the shooting and
five or six men were beating the defendant. We see no
reversible error because no due diligence is shown and
because this testimony was merely cumulative, and
tended only to impeach other testimony. Such testimony
is not grounds for a new trial. Jomnes v. State, 196 Ark.
176, 116 S.W. 2d 610 and Therman v. State, 205 Ark. 376,
168 S.W.2d 833.

Affirmed.




