348 CockreLL v. Dosss, Jupce. - [238

CockrerL v. Dosss, JUDGE.
5-3418 : 381S. W. 2d 756
Opinion delivered September 14, 1964.

1. STATUTES—CONSTRUCTION AND OPERATION.—Act 49 of 1963 held
valid in view of there being no express or implied requirement in
the constitution that a judicial district contain more than one
county.
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2. VENUE—CHANGE OF VENUE—POWER OF COURT.—Where it is shown
that a defendant cannot obtain a fair trial in a county which is a
judicial district in itself, the circuit court is empowered to grant
a change of venue to an adjoining county in order to fulfill the
constitutional guaranty of a.fair trial before an impartial jury.

3. MANDAMUS—CHANGE OF VENUE.—Petition for mandamus to com-
pel the circuit judge to grant a hearing upon a motion for change
of venue granted in view of the manifest purpose of the Bill of
Rights.

Mandamus to Garland Circuit Court P. E. Dobbs,
Judge; writ granted.

Jack Holt, Sr., for appellant.

David Whittington, Prosecuting Attorney, for appel-
lee.

GeorceE Rose Smrra, J. This is a petition by Bruce
Cockrell for a writ of mandamus to compel the respond-
ent, as the presiding judge of the Garland circuit court,
to grant a hearing upon Cockrell’s motion for a change
of venue. The petitioner, charged with murder, asked for
a change of venue, asserting- that he could not obtain a
fair trial in Garland county. In refusing to.conduct a
hearing upon the motion Judge Dobbs explained- that he
had concluded that he could not grant any relief even if
the motion had merit.

This was Judge Dobbs’s reasoning: The Bill of
Rights provides that the venue may be changed to an-
other county within the same judicial district. Ark.
Const., Art. 2, § 10. This provision has been construed
to prohibit a change of venue to a county in a different
judicial district. State v. Flynn, 31 Ark. 35. Act 49 of 1963,
by transferring Montgomery county to another judicial
district, left Garland county as the only county in the
Eighteenth Judicial District. Hence Judge Dobbs con-
cluded that he was powerless to grant a change of venue,
for there is now no other county within the district to
which the case might be removed.

In seeking a writ of mandamus the petitioner con- -
tends that the Bill of Rights by implication prohibits the
legislature from reducing any judicial district to a single
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county, so that Act 49 is unconstitutional. During our
summer recess four members of the court heard the peti-
tion and unanimously granted the writ. This opinion for
the full court explains why the writ was issued.

We are unwilling to say that Aect 49 is invalid. The
constitution (Art. 7, §' 13, and Art. 18) empowers the
General Assembly to change the judicial distriets from
time to time. There is no express requirement that a dis-
triet contain more than one county. Shifts in population
might readily qualify a single county to become a com-
plete judicial district. There is no sound basis for read-
ing into the constitution the implied limitation upon the
legislative power now urged by the petitioner—a restric-
tion that in practice might prove to be demonstrably
unwise. We uphold Act 49.

We are nevertheless of the opinion that the court
below construed the Bill of Rights much too narrowly,
permitting its strict letter to defeat its manifest purpose.
Changes of venue were recognized at common law. With-
out a doubt Section 10 of Article 2, authorizing a trans-
fer to another county within the distriet, was meant to
preserve the accused’s right to a change of venue, not to
deny that right. The important declaration in this sec-
tion of the comstitution is its guaranty of a trial by an
impartial jury. A change of venue is a means to that end.
The subordinate directive that it be to another county in
the district'is also for the protection of the accused, for
it prevents the trial from taking place at an unreasonable
distance from the county where the offense was com- -
mitted. . '

The Bill of Rights must be read in context. When
the constitution was written Article 18 enumerated the
original judicial districts, all containing four or more
counties. In that setting the provision for a transfer to
another county within the district was of benefit to the
accused. But when a county becomes a district in itself
it would defeat the plain purpose of Section 10 to hold
that the circuit court is powerless to grant a change of
venue, even though it is shown that the defendant cannot
hope to obtain a fair trial in the county. The heart of




Section 10 is its guaranty of an impartial jury. Any
interpretation that destroys that guaranty is wrong. For
these reasons we directed, during the summer recess,
that the respondent conduct a hearing upon the petition-
er’s motion, to the end that the case might, if necessary,
be transferred to an adjoining county. This is the view
that has been taken elsewhere when the identical ques-
tion has arisen. Twurner v. State, 87 Fla, 155, 99 So. 334;
State v. Harvey, 128 S. C. 494, 122 S. E. 860.

Howur, J., not participating.




