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BRIGGS v . STATE. 

4992,4994,4997 367 S. vV. 2d 750 

Opinion delivered May 13, 1963. 

[Rehearing in Case No. 4997 denied June 3, 1963.] 

1. CONSTITUTIONAL LAW-DETERMINATION OF CONSTITUTIONAL QUES­
TIONS.-Constitutional questions will not be decided where a case 
may be disposed of on other grounds. 

2. BREACH OF THE PEACE--EXERCISE OF LAWFUL RIGHT.-The exercise 
of a lawful right, which may result in a disturbance or breach of 
the peace, does not make the exercise of that right a violation of 
the law so long as the right is exercised in a peaceful manner, 
without force, violence or threats of same. 

3. BREACH OF THE PEACE--ACT 226 OF 1959-SIT-INS AT LUNCH COUN­
TERS.-Efforts of defendants in exercising their lawful right to 
seek service at lunch counters held not to be in violation of Act 221; 
of 1959 in the absence of a showing that such efforts were calcu· 
lated to breach the peace and where the management did not re­
quest police officers to order them to leave. 

4. CONSTITUTIONAL LAW-ACT 14 NOT VIOLATIVE OF 14TH AMENDME NT 
TO CONSTITUTION.-Act 14 of 1959, which specifically and definitely 
makes the failure to leave the business premises of another upon 
r equest of the owner or manager a misdemeanor held not in violu · 
tion of the 14th Amendment to the Constitution since it is 11 ol 
restricted to Negroes. 

5. TRESPASS-DISCRIMINATORY ENFORCEMENT OF ACT 14-WEIGHT AN!) 
SUFFICIENCY OF EVIDENCE.-Evidence held insufficient to sustain 
contention that appellants were being discriminated against 111 
the enforcement of Act 14 which provides criminal sanction agui11~l 
trespass without regard to race. 

6. CONSTITUTIONAL LAW-UNCONSTITUTIONAL APPLICATION OF ACT Joi 
OF 1959.-Where defendants had no right or privilege under St11lli 
or Federal law to compel owners of lunch counters to serve tlw111 
(there being no Accommodation Statutes in Arkansas) Stuto'1 
action in enforcing Act 14 of 1959 held not to be a state action 
abridging privileges and immunities of defendants. 

7. TRESPASS-VERDICT-WEIGHT AND SUFFICIENCY OF EVIDENCE.-V\ll' • 
diet of the jury in finding that defendants Land R refused to 11111\1 
the premises of the lunch counter after being requested to <lo 1(1 
by the manager held supported by substantial evidence. 

8. APPEAL AND ERROR-INSTRUCTIONS-REPETITION.-The trial i·our 
did not err in refusing to give appellants' requested instr111• lut1 
where the subject matter of the instructions was adcqunt11I 
covered by the instructions given. 

9. CRIMINAL LAW-EXCESSIVE AND HARSH PUNISHMENT.-Fin1•!1 lttlfl 
punishment meted out to defendants for violation of Act 14 h ltl 
not to exceed .penalties provided by the Act which the LeR"l~ln U I 

had the power to determine and impose. 
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Appeal from Pulaski Circuit Court, First Division; 
William J. Kirby, Judge . 

Harold B. Anderson and lViley A. Branton, for ap­
pellant. 

Bruce Bennett, Atty. General, by Clyde Calliotte, 
Asst. Atty. Gen., for appellee. 

JIM JOHNSON, Associate Justice. These are the so­
called ''sit-in'' cases. They were submitted to this court 
on January 16, 1961. At that time there were cases 
claimed to be similar pending in other states.1 By com­
mon consent our decision was delayed awaiting the out­
come of cases then pending in which petitions for 
certiorari to the United States Supreme Court had been 
filed. Since then additional petitions have been filed and 
there are now pending before the United States Supreme 
Court at least three cases ·of this nature in which 
certiorari has been granted. See Avent v. North Carolina, 
cert. 370 l~. S. 934; Peterson v. City of Greenville, cert. 
370 U. S. 935; Lombard v. Louisiana, cert. gr. 370 U. S. 
935. We were particularly interested in the outcome of 
the "Garner cases", Garner v. Louisiana, 368 U. S. 157, 
82 Sup. Ct. 248, 7 L. Ed. 2d 207, which appeared to be in 
point with the cases at bar. From the opinion of the 
United States Supreme Court in these cases, which were 
decided December 11, 1961, it developed that the cases did 
not involve a situation similar to ours and therefore af­
forded no persuasive authority. 

While we originally intended to delay our decision 
until the united States Supreme Court had decided a 
case in point with ours, it is against our policy to delay 
for too long our decision in any pending case. vV e ascribe 
to the theory that justice delayed is justice denied. For 
many years when this court goes into summer adjourn-

1 Henderson v. Trailway Bus Co., (Va.) 194 F. Supp. 423; Ran­
dolph v. Commonwealth, (Va.) 119 S. E. 2d 81'7; State v. W illiams 
(N. C.), 117 S. E. 2d 824; Samuels v. State (Ga.), 118 S. E. 2d 231; Bris­
coe v. State, (Tex.) 341 S. W. 2d 432; Walker v. State (Ga.) , 118 S. E. 
2d 284; State v. Fox (N. C.), 118 S. E. 2d 58; Rucker v. State (Tex.), 
342 S. W. 2d 325; Burton v. Wilmington (Del.) Parking Authority, 365 
U. S. 715; Williams v. Hot Shoppes, Inc., C. A. D. C., April 20, 1961, No. 
15610; Gob er v. City of Birmingham (Ala.) 133 So. 2d 697. 
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ment all cases ready for submission have been decided 
except some rare cases, like these, which are carried over 
for a definite reason. These cases have now been pending 
for over two years. We do not feel that we can properly 
delay them longer to await a decision of the United States 
Supreme Court. In order to avoid carrying these cases 
over another summer we now proceed to a decision. 

Our cases here were consolidated.2 They consisted of 
three criminal prosecutions against 13 defendants. The 
prosecutions arise out of the activities of the defendants 
in seeking to be served at eating facilities maintained for 
whites, the defendants being Negroes. The three cases in­
volve separate incidents at separate retail establishments. 
There are factual and legal differences necessitating a 
different disposition of the cases of one group of appel­
lants as compared to the other two groups. 

Case No. 4992, styled Briggs et al v. State, is a prose ­
cution under Act 226 of the Acts of 1959. It involves a 
"sit-in" at F. W. Woolworth Company in Little Rock 
on March 10, 1960. 

Case No. 4994, styled Smith et al v. State, is also a 
prosecution under Act 226 of the Acts of 1959. It involve. 
a ''sit-in'' at Pfeifers Department Store in Little Rock 
on April 13, 1960. 

Case No. 4997, styled Lupper et al v. State, is a pros -
cution under Act 226 and also under Act 14. It involves u 
"sit-in" at the Gus Blass Store in Little Rock on April 
13, 1960. 

In the Briggs case, the evidence shows that the Negn1 
defendants seated themselves at a lunch counter in Wool ­
worth's and refused to leave when ordered to do so hv 
police officers. The evidence is undisputed that these d~ ­
f endants were not requested to leave by the managemo11 t 
or by anyone with authority to act for the management. 

In the Smith case, the record shows that all defend.­
ants but one left the premises promptly upon the requoRt 
of the manager. 

2 The cases were consolidated for briefing upon motion of appl•I · 
!ants. 
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The Lupper case was tried to a jury and there is 
adequate evidence on behalf of the State to support a 
finding that these two defendants, 'James Frank Lupper 
and Thomas B. Robinson, refused to leave the Gus Blass 
Store at the request of the manager. 

ACT 226 CASES 

We see no distinction in fact or law between the three 
prosecutions under Act 226 of 1959. Therefore, we will 
discuss the three cases together insofar as Act 226 is con­
cerned. Of course, it will be necessary to discuss the 
prosecution under Act 14 separately. 

For reversal of the Act 226 cases, it is insisted that: 

(1) The Act is unconstitutional because it denied de­
fendants due process and equal protection of the law. 

(2) The Act has been applied in an unconstitutional 
manner. 

(3) The evidence was insufficient to support a con­
viction ; and, 

(4) The judgment was excessive and harsh. 

Since we are of the opinion that Point 3 is well taken,3 

we will not pass upon the constitutionality of Act 226 of 
1959. This is in accordance with the established rule of 
this court that constitutional questions will not be decided 
where the case may be disposed of on other grounds. 
Bailey v. State, 229 Ark. 74, 313 S. W. 2d 388; Bowling v. 
State, 229 Ark. 876, 318 S. W. 2d 808. 

Section 1 of Act 226 of 1959 [ ~ 41-1432 Ark. Stats.] 
r eads as follows : 

''Any person who shall enter any public place of busi­
ness of any kind whatsoever, or upon the premises of such 
public place of business, or any other public place what­
soever, in the State of Arkansas, and while therein or 
thereon shall create a disturbance, or a breach of the peace, 

3 It is noted that these appellants were charged and convicted of a 
violation of Act 226 of 1959 exclusively and not for a violation of the 
prohibitions contained in Ark. Stats. § 41-1401 or § 41-1403 , the general 
disturbance of the peace statutes. 
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in any way whatsoever, including, but not restricted to, 
loud and offensive talk, the making of threats or attempt­
ing to intimidate or any other conduct which causes a dis­
turbance or breach of the peace or threatened breach of 
the peace, shall be guilty of a misdemeanor, and up011 
conviction thereof shall be fined not more than five hnn­
dred dollars ($500.00) or imprisoned in jail not more tha.11 
six ( 6) months, or both such fine and imprisonment. " 

Under this Act the prohibited offenses are creafo1µ; 
disturbances or breaches of the peace. The Act sets fort.Ii 
loud and offensive talk, the making of threats and at.­
tempts to intimidate as examples of prohibited condnc-t. 
·while there was some evidence on the part of the Stat 1• 
to the effect that feeling and tension were high, the S L;d 1 · 
1offered no substantial evidence that these defend:rnt H 
entered the store to carry out a conspiracy to cause n 
breach of the peace, nor was there evidence that these d1 •­
f endants or any of them uttered any loud offensive !.<Ilk, 
made any threats or attempted to intimidate anyone. 'J'lt11 
defendants had a right to peacefully seek service al 111 11 
lunch counters. By the same rule, management had a rig-Id. 
to refuse to serve them. Since the peaceful efforts of t 1111 
defendants to get service at the lunch counters ·were 1:111· 
ful, and in the absence of a substantial showing that ::;1wl1 
efforts were organized and calculated to disturb or br1•11<'l1 
the peace, it cannot be said here that the mere maki11g- ol' 
these efforts amounted to "creating a disturbanel' 111• 

breach of the peace." It is obvious that the Act cont.<'111 
plates a doing of that which the actor has no legal ri g- lit. 
to do. The defendants in the Briggs case refused to li-11\'11 
at the command of the police officers but in the abr-:1 1 11<'11 
of a r equest by management of the officers to order ;i PIH 'I· 
lants to leave the premises, the officers had no riµ;ltl 1111 

authority to give such orders. There is no content i1111 111 
this case that the officers had received such a requc:-d. l'rn111 

management. Hence, the refusal of the def en<l<l n I H I 11 

leave was not unlawful and could not have been 11nl1111·l'11I 
until they refused to leave at the request of the 1111111111.t'i ' 
ment or the officers in compliance with a reqnPr-:t 1'1·11111 
management. In the Smith case all defendant s h1rt 1111 11 

left promptly at the request of the management. C'i·rt 11 i11l~· 
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llw::;L~ leaving were guilty of no offense. The case of the 
011c individual (in the Smith case) who did not leave 
promptly gives us more concern. However, we are con­
MLrnined to believe that any unrest, tension or disturbance 
l'Xistcnt in the Pfeifer store at that time had already been 
<~n·ate<l by the lawful efforts of all the defendants to 
obtain service. There is no showing that this act of the 
clul't~ndant created a disturbance or breach of the peace. 
1\ different question would be presented had this defend-
1t11 t been prosecuted under Act 14 of 1959 but no such 
nhnrge was placed against him. 

'rhe point which we wish to make completely clear is 
t.liat the mere fact that the exercise of a lawful right may 
rn::;ult in a disturbance or breach of the peace does no t 
1111tke the exercise of that right a violation of the law so 
long as the right is exercised in a peaceful manner and 
\\'il:hout force or violence or threats of same. Therefore, 
Wt' eonclude that all defendants in all prosecutions under 
Act ~26 of 1959 should have been acquitted. 

In the Lupper case, which involves violations of Act 
I+ of 1959, as well as violations of Act 226, the appellants 
11111.ke the same contentions as to Act 14 as are made as to 
1\et 226 and an additional point is raised as to alleged 
Pl'l'Or in refusing to give certain instructions. 

DUE PROCESS AND EQUAL PROTECTION 
OF LAWS 

Section 1 of Act 14 of 1959 [ ~ 41-1433 Ark. Stats. l 
n•ads as follows: 

''Any person ·who after having entered the business 
premises of any other person, firm or corporation, other 
I !um a common carrier, and who shall refuse to depart 
therefrom upon request of the owner or manager of such 
business establishment shall be deemed guilty of a mis-
1 ll'meanor and upon conviction shall be fined not less than 
fifty dollars ($50.00) nor more than five hundred dollars 
($500.00) or by imprisonment not to exceed thirty (30) 
days, or both such fine and imprisonment." 

. I 
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Appellants assert that Act 14 is unconstitutional i11 

that it denies them equal protection of the Jaws and due 
process as guaranteed by the Fourteenth Amendment to 
the Constitution of the United States and Section 8 of 
Article II of the Constitution of Arkansas, and cite Unite r/ 
States v. Miller, D. C., 17 F. Supp. 65; and Lanzetta v. N f. 'IO 

J ersey, 306 U. S. 451, 59 Sup. Ct. 618, 83 L. Ed. 888. H 
is contended that the Act is so vague as to make it impos::;i ­
ble to determine what conduct might transgress the sta t­
ute. It is said that the Act provides no ascertainahlc· 
standard of criminality. With these contentions we cm1 -
not agree. The Act clearly, specifically and definit0ly 
makes the failure to leave the business premises of anotl1n 
upon request of the owner or manager a misdemeanor. 

It is suggested that the Act could be construed :-;c 1 
as to allow an owner or manager to invoke the same l>c· ­
cause a customer was demanding a refund of money p;i id 
for merchandise or because a customer was demm1di11g­
a delivery of merchandise which he had purchased. . \ :-; 
suming this to be true, we see no reason why tlw ,\c·I 
amounts to a denial of due process or equal protcdio11 
of the laws. To remain upon the premises of another "l't c• 1· 
having been requested to leave amounts to a trcs 11 :1 ~"· 
State v. Clyburn, 247 N. C. 455, 101 S. E. 2d 295. Thi s drn·" 
not mean that under the hypothesis suggested by app1·I 
lants that the aggrieved customer would have no n•1111·d,\' 
because if management had failed to return his m0111•y 11r 
deliver merchandise purchased, an action would lie i11 t 111 1 

courts of this State and the customer could be fully c·11111 
pensated for the failure to return the money or dc·li1·c·1 · 
the merchandise. A bill collector has a right to att0111pl 111 
collect what is due him but he has no right to co111111it 11 
trespass in the process. 

By its terms and on its face, the statute appli1· i- lo 
all who refuse to leave and it is not restricted to 11C· .~T 111· ~ . 
There is nothing uncertain, indefinite or vague aho11t .\ l'I 
14. It prohibits trespass. 

·While the Legislature and not this comt dt'11•r111i1111 1i1 
public policy by statutory enactments, we feel that it illi 11 

wise policy to prevent possible violence and b1ood~IH·d 11,V 



BRIGGS v. STATE. 
603 

I' rO\· ii.ling criminal sanctions against trespass. We have 
hPld that a citizen of this State may use force and violence 
1-d1or t of killing to protect his property against trespass 
1•Vl'll though the trespasser makes no effort to commit a 
l'n lo11y. Carpenter v. State, 62 Ark. 286, 36 S. W. 900. The 
~ t11tnte here in question simply provides a means wher eby 
t lt1• owner of property may be protected in his use and pos­
l'! t•:-;:-;ion of such property without having to resort to force 
11ml violence. vVe are impressed with the proposition that 
without this salutary statute, violence in repelling tres­
p11:-;sc rs could become commonplace. Certainly, it is in 
UH· interest of the public and a valid exercise of the police 
power to protect the public peace by criminal sanction 
n~ninst trespass. Article 2, ~ 22 of the Constitution of 
J\ rkansas in part is as follows: 

''The right of property is before and higher than 
n11 y constitutional sanction ... '' 

'l'hL' right to hold and enjoy property free from inter­
t\•rence by others is one of the most precious rights en­
joyed by the citizens of this State. They are entitled 
t.o be protected in this right against all trespassers with-
011 t regard to whether they are colored or white. 

The appellants complain that the Act does not require 
n11y mens rea or criminal intent on the part of the of­
l' L' nder. vYe again disagree ; the intent to remain after 
being r equested to leave is a criminal intent. 

(1NCONSTITUTIONAL APPLICATION OF ACT 14 

The appellants contend that Act 14 has been unlaw­
fully and unconstitutionally administered because it is 
::;aid that the Act would not be invoked or enforced against 
n white man under the same or similar circumstances, 
thereby denying appellants equal protection of the laws. 
'!'here is absolutely no evidence in the record to justify 
such an assertion. On its face the Act is applicable to all 
persons without r egard to race. Appellants made no effort 
to adduce evidence to prove that white persons had vio­
lated the Act; that these violations were lmown to the 
officers and prosecuting authorities and that no arrests 
and prosecutions had followed such violations. Snch proof 

I 

' . I
. 
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would have been necessary in order to justify the present 
con tention. See: Taylor v. City of Pine Bluff, 226 Ark. 
309, 289 S. \i\T. 2d 679, Certiorari denied, 352 U. S. 894, 77 
Sup. Ct.125, 1 L. Ed. 2d 85; also see : Yick Wo v. Ii op kins, 
118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220; Snowden v. 
H ughes, 321 U.S. 1, 64 Sup. Ct. 397, 88 L. Ed. 497; Hick­
inbotham v. State, 227 Ark. 1032, 303 S. W. 2d 565. 

The appellants have not shown, nor have we been able 
to find from the record, a single discriminatory act on 
the part of the State in the enforcement of this statute. 
It is not unusual for persons charged with crime to assert: 
' 'discrimination'', however, unsupported assertions can .. 
not be held to take the place of evidence. 

STATE ACTION 

Appellants further assert that the Act has been 1n1 -
constitutionally applied in that the enforcement of s1wl1 
Act amounts to ''state action'' in violation of the 141 Ii 
Amendment to the Federal Constitution. They cite, inter 
alia, Shelley v. Kraemer, 334 U. S. 1, 68 Sup. Ct. 836, !)J 

L. Ed. 1161; Hurd v. Hodge, 334 U.S. 24, 68 Sup. Ct. 847, 
92 L. Ed. 1187; Barrows v. Jackson, 346 U. S. 249, 73 S 11p. 
Ct. 1031, 97 L. Ed. 1586; and Valle v. Stengel, 176 F. Jd 
697. This argument is completely untenable because i I. 
presupposes a right in the Negro defendants to be serwd 
by the lunch counter operators. In all of the cited c:1~fll'I 
from the Supreme Court of the United States it is eit1101· 
assumed or specifically stated that the Negroes involvn(l 
had a right to own and occupy the property in quesl io11 . 
In the Valle case, the State of New Jersey had enact(' (i 11 
statute giving all persons, irrespective of color, the rigid. 
to admission of places of public accommodation sncl1 11 114 
the swimming pool there in question. 

There is no right in these defendants under Pi 111111· 
State or Federal law to compel the owners of lunch 1'<11111 
ters to serve them. Many states have enacted so-<·11 ll11d 
"public accommodation" statutes but Arkansns ii-; 1111! 
among them. The Fourteenth Amendment does Jlof g11111•. 
antee any such right to the appellants. 
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Appellants place great reliance on the language in 
ulle v. Stengel, supra, with reference to the right to con-

1 rnC'I.. However, a reading of the Valle case shows that the 
oourt merely held that the Fourteenth Amendment and 
1.111• F\~deral Civil Rights Statutes only guaranteed to 
N 1•grncs ''a civil status equivalent to that enjoyed by 
\\'It i Iv persons." As previously mentioned, New Jersey 
ltiul a "public accommodation" statute guaranteeing to 
nll µcrsons, regardless of color, the right to admission to 
I.Ill• ::;wimming pool in question. This is considerably dif-
1'1•n•nt from the situation in the case at bar. Arkansas has 
110 "public accommodation" statute. Management can 
arbitrarily order white persons to leave lunch counters 
l'or ai1y reason whatever. While appellants expound force-
1'11lly of the equal privileges and immunities provisions of 
l.ltl' Fourteenth Amendment, we cannot escape the conclu­
Hion that they are urging this court to grant them an un­
C'1pial privilege, that is the right to be served in a restau­
rnnt because they are colored, even though a correspond­
ing right does not exist in white persons. Appellants' 
nrgnment must fail because they, regardless of color, had 
110 right or privilege to be served. To hold otherwise would 
ht· to employ judicial fiat to coerce unwilling lunch coun­
l1~r operators to afford service to patrons they do not want 
1111d did not seek. It can add nothing to the argument to 
::;uy that they did not want appellants because of their 
color because appellants had no basic right to be served 
and the State's action in enforcing the criminal laws 
against trespass cannot be held to be "state action" 
abridging the privileges or immunities of citizens of the 
United States. There is no privilege or immunity to tres­
pass on private property. It should be remembered that 
the operators of the lunch counter in question have a right 
1wt to be deprived of their property without due process 
of law. This right is guaranteed to them under the same 
provisions of the Constitution now sought to be invoked 
by appellants . To hold that anyone may trespass at will 
simply because his color is different from that of the 
property owner and that the law is powerless to protect 
thr injured party would be inviting property ovvners to 
provide their own means of evicting trespassers. T his 
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would not be consonant with the principles of a nation 
which regards good order as one of the fundamental ob­
jectives of society. The Supreme Court of the United 
States has approved a municipal ordinance designed to 
prevent trespass by providing that it should be unlawful 
for magazine subscription solicitors to go upon private 
property for the purpose of soliciting orders without hav­
ing been requested or invited to do so. Breard v. Alex­
andria, 341 U. S. 622, 71 Sup. Ct. 920, 95 L. Ed. 1233. In 
the Breard case the court rejected arguments of the ap­
pellant solicitor that the ordinance violated : (a) 1'hc 
due process clause of the Fourteenth Amendment; (b) 
The Federal Commerce Clause; ( c) The guarantees of the 
First Amendment of freedom of speech and the press 
(made applicable to the states by the Fourteenth Amend­
ment). 

In the Breard case the court said : 

''Since it is not private individuals but the local aud 
federal governments that are prohibited by the First an<l 
Fourteenth Amendments from abridging free speech or 
press, Hall v. Virginia does not rule a conviction for tres­
pass after notice by ordinance. However, if as we havo 
shown above, p. 1247, a City Council may speak for tho 
citizens on matters subject to the police power, we would 
have in the present prosecution the time-honored offen ·o 
of trespass upon private grounds after notice. Thus, tho 
Marsh and Tucker cases are not applicable here." 

We think the quoted language makes it abundautly 
clear that the act of discrimination in refusing service iH 
that of the individual and thus not subject to the inter­
diction of the Fourteenth Amendment. The same lm1 -
guage also makes it clear that in prosecuting for trcspas1:1 · 
the State is making a valid exercise of police power. In 
other words, it makes no difference as to why the individ­
ual lunch counter operator did not want the appellants OH 

the premises, because if they remained after a reqn<'s t I u 
leave they became trespassers and the State proscc1dP1l 
for trespass and not to enforce discrimination. 
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SUFFICIENCY OF EVIDENCE IN LUPPER CASE 

As previously mentioned, there was sufficient evi­
dence to support the verdict of the jury in finding that 
the defendants Lupper and Robinson refused to leave 
the premises after having been requested to do so by the 
manager. It is not our province to pass upon the weight 
of the evidence. It requires no citation of cases as to the 
familiar rule that we may not go behind the verdict of u 
jury which is supported by substantial evidence. 

REFUSAL OF REQUESTED INSTRUCTIONS 

The appellants complain of the action of the trial 
court in refusing to give two instructions requested by 
them. However, a comparison of the instructions which 
were refused with those which were given by the court 
makes it crystal clear that the subject matter of the re­
jected instructions was adequately covered by the instruc­
tions given. Harrison v. State, 222 Ark. 773, 262 S. W. 
2d 907. 

EXCESSIVENESS AND HARSHNESS 
OF JUDGMENT 

The appellants contend that the fines and punishment 
meted out to them were excessive and harsh even though 
they did not exceed the penalties provided by Act 14. This 
contention has been rejected many times by this court. 
See: Johnson v. Stat e, 214 Ark. 902, 218 S. W. 2d 687. 

CONCLUSION 

For the error indicated, the convictions under Act 
226 of 1959 are reversed and the cases having been fully 
developed are dismissed. 

The convictions of Lupper and Robinson under Act 
14 of 1959 are affirmed. 

Robinson, J., dissents in part; Holt, J., disqualified. 

SAM RoBINSON, Associate Justice (dissenting). The 
majority is holding that there is no substantial evidence 
to sustain the convictions for violating Act 226 of 1959. 
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I do not agree. The Act provides that anyone who shall 
enter any place of business and create a disturbance in 
any manner whatsoever shall be guilty of a misdemeanor. 
Not only did the appellants create a disturbance in Pfei­
f ers, Blass and Woolworth's, but they went to those places 
for the specific purpose of creating a disturbance. The 
evidence is overwhelming to that effect. 

It is clear from the evidence that the appellants did 
not go to the lunch counters at the places mentioned be­
cause they were hungry and wanted food, and no one con­
tends that they went there for that reason. The evidence 
shows conclusively that on the morning of March 10th a 
large group of people met at Philander Smith College 
and there agreed to go to Woolworth's for the purpose of 
attempting to force that place of business to serve them 
food, when they had no reason to believe that they would 
be served such food. About 50 of them walked from the 
college to \V oolworth 's; they all went in at the same time 
and sat down at the lunch counter. There are only 59 
seats at the counter. It is a matter of common knowledgl~ 
that in going from the college to Woolworth's they passed 
or went near numerous eating places that would havn 
served them food. 

Certainly, no operator of a privately owned restan­
rant is required by law to serve anyone he does not want 
to serve. The appellants are presumed to know the law, 
and when they went there they knew they could not law ­
fully require \Voolworth's to serve them food. And tlwy 
knew to a moral certainty that Woolworth's would not 
voluntarily serve them. 

The evidence is overwhelming that appellants wm1t 
to ·w oolworth 's for the very purpose of creating a di~ -

turbance by violating the custom and practice of the colll · 
munity in seating themselves at a lunch counter reserved 
for others. Even when they were not served and the hrnch 
counter was closed because of their conduct in occupyi111.1.· 
the seats, they continued to sit there. Of course, such 1111 

unusual occurrence created a disturbance, and someo11n 
called the police. When the police arrived and asked tl11'111 
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to r emove themselves from the lunch counter, about 45 
complied, but five continued to sit there; although the 
lunch counter had been closed. When all the facts are con­
sidered, there is no conclusion to be reached except that 
appellants went to Woolworth's to create a disturbance, 
to disrupt business and harass the proprietor. If this is 
not disturbing the peace, then it is hard to see how anyone 
could ever commit that offense. 

The majority opinion is based on the premise that 
if a person is doing something lawful, he cannot be guilty 
of disturbing the peace. In my opinion, such reasoning is 
not sound. Certainly one has a right to pray or sing or do 
many other things that ordinarily would not be unlawful, 
but when such acts are done in a manner calculated to 
disturb the peace of the community, and does disturb the 
peace of many people to the extent that officers of the 
law have to be called to handle the situation, such acts 
are unlawful. 

Disturbing the peace is synonymous with dis.orderly 
conduct and is so regarded in our statute. Our disturb­
ing the peace statutes are placed under the heading of Dis­
orderly Conduct in Ark. Stats., Vol. 4, p. 57. There have 
been many convictions for disturbing the peace or dis­
orderly conduct that have been affirmed where the de­
fendant had not so flagrantly violated the rights of others 
as was done by the appellants in the case at bar. In the 
case of State v. Cooper, 285 N. W. 903 (Minn. 1939), a 
discharged chauffeur had his former employer's home 
picketed with a banner reading' 'Unfair to Private Chauf­
fetus and Helpers Union, Local No. 912". In sustaining a 
conviction for disorderly conduct by the one carrying the 
banner, the Minnesota court said: '' 'Conduct is disorder­
ly, in the ordinary sense, when it is of such nature as to 
affect the peace and quiet of persons who may witness the 
same and who may be disturbed or provoked to resent­
ment thereby.' Or, as stated further: 'The probable and 
natural consequence of the conduct is the important ele­
ment.' As to modern statutes and ordinances relating to 
<lisorderly conduct, 'it may be said in general that words 
and acts which tend to disturb the peace ... of the com-
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munity, or of a class of persons, or of a family, are punish­
able.' 18 C. J . p. 1216, [ § 2] B, and cases under note 12. 
And in several jurisdictions it has been held that such con­
duct 'as in the opinion of the magistrate tends to a breach 
of the peace' is punishable ; 'and even in the absence of 
such a statutory definition it is generally a question for 
the magistrate whether or not the particular act com­
plained of is comprehended within the expression ''dis­
orderly conduct".' Id. and cases under notes 16 and 17; 
8 R. C. L . p. 285, § 306, and cases under note 7. We arc 
of opinion and so hold that it was for the court to deter­
mine whether upon this record defendant was guilty, and 
that its findings in that behalf should not be overturned. 
The judgment and sentence are therefore affirmed.'' 

In Bennett v. City of Dalton, 25 S. E. 2d 726 (Ga . 
1943), the defendants were distributing a religious maga­
zine known as "The ""Watch Tower" and caused a crowd 
to gather. A policeman told them to move on, which they 
refused to do, stating they were doing the Lord's work 
and would have to be locked up. They were therefore ar­
rested. In affirming the convictions for disorderly con­
duct, and notwithstanding the constitutional guarantee of 
freedom of speech, freedom of press, freedom of worship 
and religious liberty was involved, the Georgia court said: 
''The testimony of the policemen authorized the recorder, 
sitting as both judge and jury, to find that the refusal ot' 
the defendants to move on, after having been directed to 
do so by an officer of the law, constituted disorderly co11-
duct." Certiorari was denied by the United States S11 -
preme Court. B ennett v. City of Dalton, 64 S. Ct. 197, 
320 U. S. 712, 88 L. Ed. 418. 

In the New York case of People v. Galpern, 181 N. :rn. 
572 (1932), a policeman told about five or six men co11 . 
gregated on a sidewalk to move on, which they refusod 
to do. The court found that they were violating no law 
at the time, but they were guilty of disorderly conJ 11 0L 
in refusing to move on when directed by an officer to do 
so. The court said: "The courts cannot weigh oppo:-:i11i.t' 
considerations as to the wisdom of the police off ico r '~ 
directions when a police officer is called upon to <ll'eid \1 
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whether the time has come in which some directions are 
called for . '' And that is exactly the situation that existed 
in the case at bar. The police were of the opinion that the 
situation was tense and such that the Negroes should move 
on, and only the ones who refused to do so were arrested. 
In addition to what has been said heretofore, clearly their 
refusal to move on when directed by an officer of the law 
created a disturbance within the meaning of the statute. 

Under the decision handed down by the majority, a 
large number of people can go into any place of business, 
create a disturbance by their presence, disrupt business 
and annoy the proprietor to no end, and there is nothing 
he can do except request them to leave, which they can do 
and immediately return to the restaurant or other place 
of business and go through the same procedure until the 
ovvner breaks down and does business with them or goes 
out of business. 

The trial court was completely justified in finding 
from the evidence in the cases that the real purpose of the 
appellants in going to the lunch counter at Woolworth's 
was to unlawfully harass the owners, thereby compelling 
such owners to serve food to the appellants or close the 
lunch counter. Here, the owners adopted the procedure of 
closing the eating places. The same thing occurred at 
Pf eif ers and Blass. 

In my opinion the evidence is ample to sustain the 
convictions for violating the provisions of Act 226 of 
1959, and in addition, Ark. Stats. § 41-1403 provides that 
if two or more persons assemble together for the purpose 
of disturbing the peace they are guilty of a misdemeanor. 

For the reasons given I therefore dissent. 

Supplemental opinion on denial of request for rehearing 
in Case No. 4997 delivered June 3, 1963. 

J1M JoHNSON, Associate Justice. Subsequent to the 
opinion delivered by this court in Lupper v. State on May 
13, 1963, the United States Supreme Court on May 20, 
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1963, rendered opinions in four "sit-in" cases the pen­
dency of which was specifically referred to in our opinion 
as cases in the nature of and similar to the cases at bar. 
The four cases are Avent v. North Carolina,# 11; Peter­
son v. City of Greenville, # 71; Lombard v. Lou.isiana, 
# 58; and Gobe1· v. Birmingham, # 66. 

Within the time prescribed by the rules of this court, 
appellants have petitioned for a rehearing urging recon­
sideration of our opinion in the light of these recent 
pronouncements of the United States Supreme Court. 

A careful examination of copies of the official opin­
ions in these cases furnished us by the Government 
Printing Office discloses that the court [in Lonibard v. 
Louisiana,# 58] summarized its own holdings as follows: 

"We have ... held ... that where an ordinance 
makes it unlawful for owners or managers of restaurants 
to seat white and Negroes together, a conviction under 
the State's criminal processes employed in a way which 
enforces the discrimination mandated by that ordinance 
cannot stand. Equally the State cannot achieve the same 
result by an official command which has at least as much 
coercive effect as an ordinance.'' 

In compliance with petitioners' request for review, 
we have reexamined our opinion in the light of the cited 
cases and find that appellants did not claim nor was there 
any showing made relative to the existence of a state 
law or municipal ordinance in the City of Little Rock 
which made it. unlawful for owners or managers of res­
taurants or lunch counters to seat whites and Negroes 
together. Further, appellants did not claim nor was there 
any showing made that any official command was is­
sued which could remotely have the coercive effect of a 
law requiring segregation of the races in restaurants or 
lunch counters. In fact, from our assiduous review of 
the entire record before us, we have been unable to find 
any claim, evidenee or showing indicating in the slight-
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est respect that the decision of the manager in the case 
at bar to exclude these petitioners from the lunch room 
was anything except the exercise of freedom of choice. 
Having thus reviewed our opinion in the light requested, 
rehearing is denied. 




