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Opinion delivered May 13, 1963.
[Rehearing denied June 8, 1963.]

1. EVIDENCE—EXPERT TESTIMONY, ADMISSIBILITY OF.—The admissi-
bility of an expert’s opinion is not conditioned upon stating facts
upon which the opinion is based before giving it, which is required

.- of non-experts.
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2. EMINENT DOMAIN—EVIDENCE—PRESUMPTION AND BURDEN OF PROOF.
—Highway Commission failed to overcome prima facie admissibil-
ity of testimony by landowner’s expert witness concerning the value
of land being taken in eminent domain proceedings.

EMINENT DOMAIN-—EVIDENCE, ADMISSIBILITY OF.—Highway Com-
mission’s motion to strike all testimony of landowner’s witness in
eminent domain proceedings held properly overruled where some
of the testimony was competent.

o2

Appeal from Crawford Circuit Court, Carl Creek-
more, Judge; affirmed.

Dowell Anders and H. Clay Robinson, for appellant.
Batchelor & Batchelor, for appellee.

Grorce Rose Smrra, J. In this eminent domain pro-
ceeding the appellant seeks to acquire about half of a
twelve-acre tract owned by the appellees. The circuit
court, sitting without a jury, awarded the landowners
$3,500 as compensation for the property being taken. For
reversal the appellant contends that the court erred in
refusing to strike the testimony of certain witnesses for
the landowners.

Two of the witnesses, Bob Gelly and Joe Snelly, were
real estate dealers in Crawford county. After having
first stated that they were familiar with land values in the
vieinity of the Johns property and that they had inspected
this property, both these witnesses expressed their opin-
ion as to the fair market value of the appellees’ property
before and after the taking. The appellant made an un-
successful attempt to have this testimony stricken, on the
ground that neither witness had stated the facts and
reasons forming the basis for his opinion. In insisting
that the testimony should have been excluded the appel-
lant cites cases such as Ark. State Highway Comm. v.
Byars, 221 Ark. 845, 256 S. W. 2d 738, holding that the
opinion of an expert witness is not substantial evidence
when the witness fails to give a fair or reasonable hasis
for his conclusions.

We think counsel have misconstrued the intent of
our cases. It is true that a non-expert witness, such as a
layman testifying about a testator’s mental capacity,
must state the facts upon which his opinion is based be-
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fore giving that opinion. Walsh v. Fairhead, 215 Ark. 218,
219 5. W. 2d 941. But there is no similar condition to the
admissibility of an expert’s opinion.

An expert witness, after having established his quali-
fications and his familiarity with the subject of the in-
quiry, is ordinarily in a position to state his opinion.
For instance, a physician might testify that he had
examined a certain patient and found him to be afflicted
with malaria. That testimony would unquestionably be
admissible. Yet if this physician, on cross-examination,
were forced to admit that he had found no recognized
symptom of malaria and had based his conclusion solely
upon the fact that the patient had been bitten by a mos-
quito, then, under the rule in the Byars case, the witness’s
opinion would no longer constitute substantial evidence.

It was incumbent upon counsel for the appellant to
support their motion to strike by showing that the land-
owners’ expert witnesses had no reasonable basis for
their opinions. Counsel actually made no effort in that
direction, the motion to strike Snelly’s testimony having
been made without any cross-examination at all. Thus
there was a complete failure to overcome the prima facie
admissibility of the testimony that was challenged.

Near the end of the trial the witness Snelly was re-
called in rebuttal and testified that a seven-acre tract
contiguous to the Johns land had recently been sold for
about $700 an acre. On cross-examination Snelly con-
ceded that the purchaser had been a contractor, who used
the seven acres for the excavation of dirt rather than as
a home site (which was the use to which the Johns tract
was best suited). In view of this dissimilarity counsel for
the condemnor asked that all the testimony about the sale
of the adjoining parcel be excluded.

This motion was properly denied. Snelly also testi-
fied that the other tract was the same kind of land as
that being condemned, that the highway department’s
witnesses had considered the other sale, and that the
other tract would not have been sold any more cheaply
for any purpose other than the one for which it was
actually nsed, Hence the fact that the contractor used




the tract as a source of dirt did not completely destroy
the similarity between the two pieces of land. We have no
reason to think that the trial judge could not and did not
consider the other transaction in its proper perspective.
Tor much the same reason we are of the opinion that the
court did not err in refusing to strike the entire testi-
mony of the witness Owen Bass, a former county assessor.
Much of this witness’s testimony was competent; so the
motion to exclude all his testimony was properly denied.
Nichols v. State, 92 Ark. 421,122 S. W. 1003.

Affirmed.



