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Karorey v. Reep, CEANCELLOR.
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Opinion delivered May 1, 1961.

1. MANDAMUS—SUBJECTS AND PURPOSES OF RELIEF, MATTERS WITHIN
DISCRETION OF COURT.—Where a court has discretion in determining
whether it has jurisdietion of the case that jurisdiction will not be
controlled by mandamus.

2. MANDAMUS—EXISTENCE OF REMEDY AT LAW.—Where a petitioner has
not exhausted his remedy at law his petition for a writ of mandamus
will be denied.

3. MANDAMUS—WRIT TO COMPEL COURT TO ASSUME JURISDICTION.—
When neither the chancery court nor the circuit court will assume
Jjurisdiction of a cause, mandamus will be issued to compel one court
to assume jurisdiction.

4. MANDAMUS—PETITION FOR WRIT TO COMPEL CHANCELLOR TO ASSUME
JURISDICTION DENIED.—Petition for a writ of mandamus to compel
the chancellor to set aside his order of transfer and to assume juris-
diction of the cause, held denied.

Petition for writ of mandamus to Pulaski Chancery
Court, First Division; Murray O. Reed, Chancellor ; writ
denied.

B. W. Thomas and Richard W. Hobbs, for peti-
tioner.

U. 4. Gentry, for respondent.

Pavr Warp, Associate Justice. Mary E. Karoley
(the petitioner herein) filed a complaint on November
17, 1960, in Chancery Court to force payment of certain
definite amounts provided for in a written ‘‘Agree-
ment’’ executed by her and John D. Reid on November
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13, 1951. The provisions of the Agreement are fully set
out in Karoley v. Reid, 223 Ark. 737, 269 S. W. 2d 322,
to which case reference is made for the factual back-
ground leading up to this litigation.

To the above mentioned complaint Reid filed a Mo-
tion to have the cause transferred to the Circuit Court.
Among other things the Motion stated that ‘‘the com-
plaint shows on its face that it is a suit to recover pay-
ments alleged to be due under a written contract which
is cognizable in a Court of Law.”

In response to the above Motion the complainant con-
tended that Chancery Court had ‘‘power to decree spe-
cific performance of a personal obligation to pay a sum
of money due under a contract . . . based upon

future support and maintenance of an indi-
vidual.”” (Taken from the record.)

The Chancellor, after presentation of briefs, sus-
tained Reid’s Motion, and ordered the cause transferred
to Circuit Court.

On February 3, 1961, Mary E. Karoley petitioned
this court to issue a Writ of Mandamus to the Chan-
cellor (the respondent here) ‘‘compelling and directing
him to set aside his order of transfer . . . and com-
pelling him to assume jurisdiction of this cause.”

Petitioner apparently admits, and correctly so, that
if, in refusing jurisdiction, the Chancellor acted within
his discretion the writ should be denied. She says, how-
ever, that the Chancellor had no discretion since only a
question of law was presented to him.

We have concluded that the writ must be denied for
the reasons set out hereafter.

In the first place the petitioner has not set out in
full or abstracted the pleadings and so we are in 1o po-
sition to determine whether the Motion to Transfer pre-
sented to the Chancellor purely a question of law, or
whether it presented a question based on both law and
fact. The importance of this information was empha-
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sized in Gilbert v. Shaver, 91 Ark. 231, 120 S. W. 833.
There, in considering a similar question, the court said:
‘“In the case before us the determination of the juris-
diction of the court did not depend upon the finding of
facts . . . The jurisdiction of the court was purely
a question of law,”” as set forth in the pleadings. This
court has frequently refused to explore the record in
the absence of an abstract.

If the Chancellor, in transferring to the Circuit
Court, acted within his discretion, mandamus will not
lie. This well established rule is succinetly stated in
Arkansas General Utilities Company v. Smith, 188 Ark.
413, 66 S. W. 2d 297, where it is stated: ‘‘Either the
chancery court or the circuit court may, within its judi-
cial discretion, determine whether it has jurisdietion, and
this judicial discretion will not be controlled by man-
damus.”’

Moreover, and in addition to what we have hereto-
fore said, the writ must be denied because the petitioner
has not exhausted her remedy at law. She could have
pursued her cause in the Circuit Court, saving her ob-
Jections to the transfer. If the Circuit Court had re-
fused jurisdiction, then mandamus to this eourt would
lie. Following the above quote in the Smith case the
court said: ‘‘Of course, if neither the chancery court
nor the cireuit court would assume jurisdiction, then the
writ will be issued to compel either the chancery court or
the circuit court to assume jurisdietion, . . .”” On the
other hand, if the Circuit Court accepts jurisdiction and
the petitioner is aggrieved by the result of a trial therein,
she has her remedy by appeal. This remedy was clearly
set forth in the case of Awtomatic Weighing Company
v. Carter, 95 Ark. 118, 128 S. W. 557. There, the cause of
action was transferred by the Circuit Court to the Chan-
cery Court, and petitioner sought, as in this case, a
Writ of Mandamus. In denying the writ, the court said:
‘“The chancery court may, within its judicial discretion,
determine that it should entertain jurisdiction of this
case. If it does so, and shall make an order or judgment
therein which is appealable, then the petitioner has the




remedy of appeal or writ of error, if it shall believe that
it is aggrieved by such decision, and upon such appeal
to have the order of transfer reviewed.”’

It is our conclusion thereforé from what we have
heretofore said the writ must be, and it is hereby, denied.

Denied.




