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1. EQUITY-—JURISDICTION OF, SETTING ASIDE ADOPTION DECREE OF PRO-
BATE COURT AS WITHIN.—A complaint whose allegations of fact are
directed toward the setting aside of an adoption decree of the pro-
bate court does not state a cause of action within the general juris-
diction of the chancery court with respect to minors.

2. PLEADING—SUFFICIENCY OF COMPLAINT TESTED BY ALLEGATIONS OF
FACT UPON DEMURRER.—Upon demurrer a pleading is to be tested
by its allegations of fact rather than by its prayer for relief.

8. STATUTES—JUDGMENT—FILING PETITION TO SET ASIDE DECREE OF
ADOPTION. — A petition to set aside an adoption decree should be
filed in the court where the decree was rendered. (Ark. Stats., §
56-110)

4. JUDGMENT-—EQUITABLE RELIEF, EXISTENCE OF ADEQUATE REMEDY AT
LAW.—A chancery court has limited power to set aside the judg-
ment of a law court, but it must be shown that there is no adequate
remedy at law.

Appeal from Saline Chancery Court; Ted Donham,
Chancellor; affirmed.

J. B. Midham, for appellant.
John L. Hughes, for appellee.

Georce Rose SmitH, J. The appellant filed his com-
plaint in the chancery court of Saline county, seeking
to set aside an adoption decree that had been entered by
the probate court of that county. When the case came
on for trial the chancellor dismissed the complaint upon
his own motion, holding that the plaintiff had failed to
state a cause of action within the jurisdiction of the
chancery court. In reviewing that ruling we test the
sufficiency of the complaint as upon demurrer.

The plaintiff alleges that he is the paternal grand-
father of two boys, aged 13 and 11, who have been cared
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for almost all their lives by.the plaintiff and his wife.
On October 27, 1959, the Saline probate court entered a
decree of adoption by which the two children were adopted
by the defendants, Lyle Hamblin and his wife.

The complaint asserts that the adoption decree is
void for some nine different reasons, the principal ones
being that the children were not residents of the county,
that the natural parents were not parties to the adoption
proceeding and did not consent to it, that the Welfare
Department did not recommend the adoption, and that
since the entry of the decree the Hamblins have so mis-
treated the children that they have run away and re-
turned to their grandfather’s home. The prayer of the
complaint is ‘‘that the adoption decree is void for the
reasons herein alleged, that said decree should be vacated,
set aside and forever held for naught; and that plaintiff
be awarded custody of said minor children, and for all
proper relief.”’

The chancellor correctly held that the complaint does
not state an equitable cause of action. The case does not
fall, as the appellant argues, within the general jurisdie-
tion of the chancery court with respect to minors. In-
stead, all the allegations of fact are directed toward set-
ting aside the adoption decree. Although the prayer asks
that ‘the custody of the children be changed, that request
is evidently contingent upon the primary relief sought—
that the adoption decree be vacated. Upon demurrer a
pleading is to be tested by .its allegations of fact rather
than by its prayer for relief. Hancock v. Stmmons, 223
Ark. 285, 265 S. W. 2d 537.

A petition to set aside a judgment should ordinarily
be filed in the court where the judgment was rendered.

In the case of adoption decrees this rule is embodied in
the statute.” Ark. Stats. 1947, § 56-110, see also Gillen v.
Edge, 214 Ark. 776, 217 S. W. 2d 926. A chancery court
has limited power to set aside the judgment of a law
court, but it must be shown that there is no adequate
remedy at law. Fuller v. Townsly-Myrick Dry Goods Co.,

_



58 Ark. 314, 24 S. W. 635; Tucker v. Leonard, 228 Ark.
641, 311 S. W. 2d 167. Here that fact is not shown.

As in the Tucker case, supra, there has been no re-
quest that this case be transferred to the probate court.
We accordingly affirm the decree without prejudice to
the appellant’s right to apply to the probate court for
such relief as he may be entitled to—a point upon which
we express no opinion.

Affirmed.




