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PETTIT V. KILRY. 
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Opinion delivered January 16, 1961. 

1. REPLEVIN—TITLE AND RIGHT TO POSSESSION OF PLAINTIFF.—The re-
covery of possession is the primary object of a suit in replevin and 
the owner cannot be required to accept its dollar value. (Ark. Stats., 
§ 34-2116) 

2. EVIDENCE — OWNER'S TESTIMONY ON VALUE OF PERSONAL PROPERTY, 
COMPETENCY OF.—The testimony of an owner or former owner con-
cerning the value of an object is competent evidence as to its worth. 

3. APPEAL AND ERROR—REVIEW OF JURY VERDICT.—A verdict will not be 
overturned if there is any substantial evidence to support it. 

4. APPEAL AND ERROR—JURY'S FINDING ON VALUE OF JEWELRY, WEIGHT 
AND SUFFICIENCY OF EVIDENCE.—Where a local jeweler and the ad-
ministratrix testified to the value of certain jewelry, there was 
substantial competent evidence to sustain the jury's finding on 
the value of the jewelry. 

5. COURTS—CONFLICTS OF JURISDICTION, DISMISSAL OF COUNTERCLAIM 
TO AVOID. — Appellant's claim against the administratrix for fun-
eral expenses of $2,012.63 which previously had been filed in the 
probate court did not constitute a mandatory counterclaim to the 
action in replevin of the administratrix and the circuit court prop-
erly avoided a conflict of jurisdiction by refusing to consider 
appellant's claim. 

6. COURTS—PROBATE COURT, JURISDICTION OVER CLAIM AGAINST ESTATE 
FOR FUNERAL EXPENSES.—The probate court is ordinarily the prop-
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er forum for the assertion of a claim for reasonable funeral ex-
penses paid on behalf of the estate. (Ark. Stats., § 62-2606) 

'7. WITNESSES-COMPETENCY, COMMUNICATIONS BETWEEN WITNESS AND 
PERSONS SUBSEQUENTLY DECEAsED.—Although the attorney of the 
administratrix did not inquire about the conversations of the wit-..„
ness With the decedent, the witness volunteered such information in 
answers which were not responsive to the attorney's questions and 
the trial court sustained the attorney's 'objections to the answers. 
HELD: There was no waiver of the dead man's statute. 

, Appeal from Washington Circuit Court ; Maupin 
Cummings, Judge ; affirmed. 

James R. Hale and Rex W. Perkins, for appellant. 
Eli Leflar, for appellee. 

J. SEABORN HOLT, Associate Justice. This is a suit 
in replevin for a diamond ring, a diamond stud pin, 
certain other diamonds, a wrist watch, and a number 
of items of household furniture and other personal prop-
erty. The relevant facts on this appeal show that L. N. 
Pettit was an elderly traveling salesman whose principal 
line of goods was selling caskets and as a sideline he 
dealt in diamonds. During February of 1957, Mr. Pettit 
employed Flossie Thurman to care for his invalid and 
mentally incompetent wife, Marie I. Pettit. In Novem-
ber of 1957, his wife was removed from the home to a 
hospital in Bentonville ; however, Flossie Thurman con-
tinued to reside in the home of L. N. Pettit. On Janu-
ary 16, 1958, L. N. Pettit, under the name of Lewis 
Pettit, giving his address as Springfield, Missouri, and 
the appellant, Flossie Thurman, giving her address as 
Fayetteville, Arkansas, were married at Enid, Okla-
homa. Shortly thereafter, while on a trip to Tulsa, 
Oklahoma, Mr. Pettit was stricken with a heart attack 
and taken to a Tulsa hospital where he died on Novem-
ber 23, 1958. 

In certain litigation in the Probate Court of Benton 
County, Arkansas, it was adjudged that Marie I. Pettit 
was the lawful wife and widow of L. N. Pettit, deceased. 
An adopted daughter of that union, Roberta Pettit Kilby, 
was appointed administratrix of the estate. The admin-
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istratrix filed the present suit to replevin certain dia-
monds and other named articles which were in her 
father's possession at the time of death and which are 
now in the possession of Flossie Thurman Pettit and 
which she refused to deliver [upon demand] to the 
administratrix. A trial was had in the cause and a 
judgment returned by the jury for the administratrix, 
Roberta Pettit Kilby. Flossie Thurman Pettit has 
appealed. 

The first three points urged for reversal by the 
appellant deal with whether there was evidence to sus-
tain the value of certain property. This argument over-
looks the fact that the administratrix desires the return 
of the property itself and not its value. The recovery 
of possession is the primary object of a suit in replevin 
and the owner cannot be required to accept its dollar 
value. Ark. Stats. (1947) § 34-2116; Schwantz v. Pil-
low, 50 Ark. 300, 7 S. W. 167. We point out also that 
there was competent evidence as to the value of the 
jewelry. The administratrix of the estate, and as sole 
heir of her father, is the present owner. The testimony 
of an owner or former owner concerning the value of 
an object is competent evidence as to its worth. Phillips 
v. Graves, 219 Ark. 806, 245 S. W. 2d 394. The appellant 
does not question the competency of the witness' testi-
mony, but merely complains of the quality of it. A 
verdict will not be overturned if there is any substantial 
evidence to support it. Elkins v. Nelson, 196 Ark. 209, 
118 S. W. 2d 287. Here the jury had before it two wit-
nesses as to the value; one a local jeweler and the other 
the administratrix. Weighing the testimony of these 
two witnesses was for the jury. 

The appellant also complains of certain remarks of 
the trial judge during the trial of the cause about the 
introduction and identification of certain exhibits. We 
have examined these remarks and fail to find they went 
beyond the bounds of the trial court's discretion, nor 
do we think they sustain appellant's charge that the 
trial judge was helping the appellee try her suit.
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The appellant also contends that the court erred in 
refusing to consider and allow a counterclaim of $2,012.63 
against the appellee, administratrix, for funeral expenses 
which the appellant had assertedly paid. In the course 
of the trial it was stated without contradiction, if indeed 
it was not actually stipulated, that the appellant's claim 
for these funeral expenses had been filed in the probate 
court. The appellant insists, however, that she was also 
required to assert the claim in the circuit court, since 
the statute requires that the defendant "must" set out 
in his answer any grounds of counterclaim or set-off 
that he may have. Ark. Stats. (1947) § 27-1121. 

The court's ruling was correct. The probate court 
is ordinarily the proper forum for the assertion of a 
claim for reasonable funeral expenses paid on behalf 
of the estate. Ark. Stats., § 62-2606. The probate court 
therefore had jurisdiction to act upon the claim filed 
therein by the appellant. In these circumstances it was 
not mandatory that the appellant also assert the claim 
as a set-off in the circuit court case, and the circuit 
court properly avoided a conflict of jurisdiction with 
the probate court. Askew v. Murdock Acceptance Corp., 
225 Ark. 68, 279 S. W. 2d 557. It is quite apparent, 
of course, that the circuit court's refusal to consider 
the claim is without prejudice to the appellant's right 
to proceed in the probate court. 

Finally, it is urged that the court erred in refusing 
to allow the appellant to inquire about certain conver-
sations with the decedent. Again we do not agree. The 
attorney for the appellee did not waive the dead man's 
statute, Schedule to the Constitution of Arkansas § 2, 
which provides : "In civil actions no witness shall be 
excluded because he is a party to the suit or interested 
in the issue to be tried. Provided, that in actions by 
or against executors, administrators, or guardians in 
which judgment may be rendered for or against them, 
neither party shall be allowed to testify against the 
Other as to any transactions with or statements of the 
testator, intestate or ward, unless called to testify 
thereto by the opposite party. * * *" At no time



did appellee's attorney inquire about conversations and 
transactions with the deceased. However, the witness 
did volunteer conversations and the lower court sus-
tained objections to them as not being responsive to 
the questions asked. In the words of the lower court, 
"There is a difference in injecting them when a question 
is asked, and being responsive to the question." 

Finding no error, the judgment is affirmed.


