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MCG IJIRE V. BENTON STATE BANK. 

5-2284	 342 S. W. 2d 77

Opinion delivered January 16, 1961. 

1. HUSBAND AND WIFE—ESTATE BY ENTIRETY IN BANK ACCOUNT.—The 
joint bank account of a husband and wife constitutes an estate by 
the entirety in the sense that upon the death of either spouse the 
title passes to the survivor. 

2. HUSBAND AND WIFE — NATURE OF INTEREST IN JOINT SAVINGS AC-
COUNT WHILE BOTH SPOUSES ARE ALIVE.—While both husband and 
wife are alive their joint savings account is not a true common 
law tenancy by the entirety since either may extinguish the joint 
estate as to any part of the money that is withdrawn from the ac-
count and reduced to separate possession. 

3. HUSBAND AND WIFE — TITLE TO JOINT SAVINGS ACCOUNT, MANNER OF 
DETERMINING WHILE BOTH SPOUSES ARE ALIVE.—While both husband 
and wife are alive the intention of the parties and all other perti-
nent circumstances must be considered in determining the owner-
ship of their joint bank account. 

4. BANKS AND BANKING— TITLE TO JOINT SAVINGS ACCOUNT, CON-
FINING ISSUE OF WHERE ALL INTERESTED PARTIES ARE PARTIES TO SHIT. 
— Where appellant's wife is a party to the suit and a separate
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maintenance case is shown to be pending, the issue of title to their 
joint account should not be confined to the dispute between the ap-
pellant and the bank since the judgment in this case will be res 
judicata in any other proceedings between the appellant and his 
wif e. 

5. HUSBAND AND WIFE—TITLE TO JOINT SAVINGS ACCOUNT, WEIGHT AND 
SUFFICIENCY OF EVIDENCE. — Although the wife did not contribute 
directly with her husband to their joint bank account, the family's 
ability to save was due in a substantial measure to her assistance 
in supporting the household. HELD : The wife was legally and 
equitably an equal co-owner of the account. 

6. STATUTES—BANKS AND BANKING—LEGISLATIVE PURPOSE TO REQUIRE 
BANK TO KEEP DEPOSITS INTACT UNTIL OWNERSHIP DETERMINED. — 
The purpose of Ark. Stats., §§ 67-521 and 67-523 is to require a 
bank to keep its deposits intact until ownership can be determined. 

7. STATUTES — BANKS AND BANKING — NO LEGISLATIVE INTENTION TO 
PENALIZE BANK FOR TECHNICAL VIOLATION OF STATUTE RESULTING IN 
NO ACTUAL LOSS TO DEPOSITOR.—There is no legislative intention in 
Ark. Stats., §§ 67-521 and 67-523 that a merely technical violation, 
resulting in no actual loss to the complainant, should entail either 
a penalty against the bank or a windfall to the depositor. 

8. BANKS AND BANKING — DISMISSAL OF DEPOSITOR'S COMPLAINT FOR 
FAILURE TO PROVE THAT HE WAS PREJUDICED BY THE BANK'S ACTION.— 
Where appellant failed to sustain the burden of proving that he 
had been prejudiced by the bank's action in honoring the checks of 
his wife against their joint account during the pendency of the 
suit, the chancellor was right in dismissing his complaint against 
the bank. 

Appeal from Saline Chancery Court ; F. D. Goza, 
Chancellor ; affirmed. 

J. B. Milham, for appellant. 

Fred E. Briner, for appellee. 

GEORGE ROSE SMITH, J. In 1959 the appellant and 
his wife were living apart from each other and had the 
sum of $6,075 on deposit in a joint savings account in 
the appellee bank. Mrs. McGuire obtained possession 
of the passbook, and for that reason the bank refused 
to permit the appellant to draw money from the account. 
The appellant brought this suit against the bank, asking 
either that the account be changed to his name only or 
that he have judgment for the sum on deposit. The 
bank filed an answer bringing Mrs. McGuire into the
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case and offering to pay out the money in accordance 
with its regulations, which require a presentation of the 
passbook. In the course of the first trial the bank 
offered to pay the money into court, but the appellant's 
attorney refused this offer. At the close of the plaintiff 's 
proof the chancellor sustained a demurrer to the evi-
dence, but on appeal we directed that the ownership of 
the funds be determined on the merits. McGuire v. Ben-
ton State Bank, 231 Ark. 608, 331 S. W. 2d 258. 

At the time of the final hearing the proof showed 
that there was then only $1,900 left in the account, the 
rest of the money having been withdrawn by Mrs. 
McGuire. Her withdrawals were of two sorts : First, 
on the day after the chancellor sustained the demurrer 
to the evidence Mrs. McGuire drew out half the money 
in the account. Secondly, in a pending suit for separate 
maintenance Mrs. McGuire had been awarded temporary 
alimony and attorney's fees. McGuire v. McGuire, 231 
Ark. 613, 331 S. W. 2d 257. It appears that in the 
interval between the two trials that were had in the case 
at bar Mrs. McGuire collected the sums due her by cash-
ing checks drawn against that half of the account 
remaining in the bank. 

At the conclusion of the final hearing the chancellor 
delivered an oral opinion holding that the original 
account of $6,075 belonged equally to the husband and 
wife and, further, that the $1,900 still on hand should 
be held in the registry of the court until McGuire's exact 
indebtedness to his wife could be determined in the sepa-
rate maintenance suit. The final decree, entered several 
months after the trial, confirmed the equal division of 
the account, directed that the remaining $1,900 be paid 
to McGuire, and absolved the bank from any liability to 
McGuire. This appeal is from that decree. 

In substance the appellant urges two points for 
reversal. First, it is contended that the chancellor was 
in error in holding that the amount originally in the 
account should be divided equally. McGuire proved that 
all the money on deposit came from his earnings through
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the years as a railroad employee. On the basis of this 
proof he insists that the money was entirely his and 
that his wife should receive none of it, or at most not 
more than the one third allowed by statute in divorce 
cases. Ark. Stats. 1947, § 34-1214. 

We think the chancellor's decision was correct. A 
joint bank account such as this one has been held to 
constitute an estate by the entirety in the sense that 
upon the death of either spouse the title passes to the 
survivor. Dickson v. Jonesboro Trust Co., 154 Ark. 155, 
242 S. W. 57; Black v. Black, 199 Ark. 609, 135 S. W. 
2d 837. But while both spouses are alive the estate is 
not a true common-law tenancy by the entirety, for, as 
we observed in the cases cited, either of the owners may 
extinguish the joint estate as to any part of the money 
that is withdrawn from the account and reduced to sepa-
rate possession. Hence in a case like this one the 
intention of the parties and all other pertinent circum-
stances must be considered in determining thc question 
of ownership. 

We do not agree with McGuire's contention that the 
issue of title is to be decided solely as between him and 
the bank, without regard to the fact that Mrs. McGuire 
is a party to the suit and the additional fact that a 
separate maintenance case is shown to be pending. On 
the first appeal we recognized the existence of a dispute 
between the McGuires, saying: "It is self-evident that 
there is a controversy between Mr. and Mrs. McGuire 
as to the ownership of the money. . . . The owner-
ship of the money will have to be determined sometime, 
and there is no good reason why it cannot be done in 
this litigation." The judgment in this case will be res 
judicata in any other proceedings between the husband 
and the wife. Hence the issue should not be confined 
to the dispute between the appellant and the bank. 

Upon the proof as a whole we cannot say that the 
chancellor was wrong in finding that the funds belonged 
equally to Mr. and Mrs. McGuire. At the time of their 
separation the couple had been married for twenty-two
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years. Although Mrs. McGuire did not contribute 
directly to the bank account it is quite evident that the 
family's ability to save was due in a substantial measure 
to her assistance in supporting the household. The 
McGuires lived for years upon a homestead that Mrs. 
McGuire had received from her first husband. Mrs. 
McGuire had no children of her own, but she brought 
up Mr. McGuire's two children by an earlier marriage. 
The money she earned by taking in washing and ironing 
and by baby sitting was used to meet household expenses. 
The couple had kept their savings in a joint account 
since 1947. We are of the opinion that Mrs. McGuire 
was legally and equitably an equal co-owner of the 
account. 

The appellant's second contention is that the bank, 
by honoring Mrs. McGuire's checks during the pendency 
of this suit, rendered itself liable to him for the full 
amount of her withdrawals. In making this argument 
the appellant relies upon two statutes. First, Ark. Stats., 
§ 67-521, permits a bank to make payments from a 
joint account to either depositor "prior to the receipt by 
said bank of notice in writing signed by one of such 
joint tenants not to pay such deposit in accordance with 
the terms thereof." It is suggested that the appellant's 
complaint constituted the requisite written notice. Sec-
ondly, Ark. Stats., § 67-523, provides that notice to a 
bank of an adverse claim to a deposit standing to the 
credit of any person shall be effectual if the claimant 
procures a process against the bank in a cause wherein 
the person to whose credit the deposit stands is made a 
party. It is contended that the summons served upon 
the bank constituted a process within the meaning of 
the statute. 

We think it to be immaterial whether the bank vio-
lated either or both of the statutes in question, for even 
if it be assumed that a violation occurred it does not 
necessarily follow that the bank has incurred any lia-
bility to the appellant. The purpose of the statutes is 
to require the bank to keep the deposit intact until its 
ownership can be determined. If that course had been
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AUTO SALVAGE CO. v. ROGERS.

5-2269	 342 S. W. al 85 

Opinion delivered January 16, 1961. 

1. WORKMEN'S COMPENSATION—HEART ATTACK ARISING OUT OF AND IN 
COURSE OF EMPLOYMENT. — If a claimant's normal working activi-
ties caused or contributed to his heart attack, compensation may 
be established. 

2. WORKMEN'S COMPENSATION — HEART ATTACK, CAUSAL CONNECTION 
TO EMPLOYMENT, PRESUMPTION AND BURDEN OF PROOF.—The burden 
is on the claimant to show a causal connection between his heart 
attack and his employment. 

3. WORKMEN'S COMPENSATION — JUDICIAL REVIEW OF TESTIMONY UN-
DERLYING COMMISSION'S FINDINGS.—On appeal the testimony heard 
by the Commission will be given the strongest probative force in 
favor of the Commission's action and findings. 

4. APPEAL AND ERROR—WORKMEN'S COMPENSATION, FORCE AND EFFECT 
OF COMMISSION'S FINDINGS ON APPEAL.—The findings of the Com-
mission have the same force and effect on review as the findings 
of a jury, and must be sustained if supported by substantial evi-
dence. 

5. WORK MEN'S COMPENSATION — SUFFICIENCY OF COMMISSION'S DE-
CISION DENYING COMPENSATION FOR HEART ATTACK. — The Commis-
sion's finding that claimant did not prove by a preponderance of 
the evidence that his heart attack was an accident that occurred by


