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Roy v. McComs.
5-2194 340 S. W. 24 381
Opinion delivered November 21, 1960.

[Rehearing denied December 19, 1960.]

1. WILLS—CONSTRUCTION.—After dividing her property equally be-
tween her two children the testatrix provided that if the son should
die without children his share should come back to his sister; if the
daughter should die her share should go to her children; and in
case the daughter should die without children her share should go
back to her brother. HELD : The will did not create a joint tenancy
with a right of survivorship in the testatrix’s children, regardless
of whether they should die without issue.

2, WILLS—CONSTRUCTION, EXTRINSIC EVIDENCE NOT ADMISSIBLE TO
SHOW INTENT.—Extrinsic evidence is not admissible to show what
the testatrix meant, as distinguished from what the words of the
will express.

3. WILLS—CONSTRUCTION, EXTRINSIC EVIDENCE, WHEN ADMISSIBLE.—
In the interpretation of a will extrinsic evidence is admitted only
for the purpose of showing the meaning of the words selected by
the testatrix.

Appeal from Woodruff Probate Court, Ford Smith,
Chancellor ; affirmed.

James M. Roy and Elsijane T. Roy, for appellant.
Fred McDonald, for appellee,

GEroreE RosE SmirH, J. The question here is whether
the will of Sallie Bryan McComb created a tenancy in com-
mon in the property left to her two children or created
instead a joint tenancy in that property, with a right of
survivorship. (As to the latter estate see Ferrell v. Hol-
land, 205 Ark. 523, 169 S. W. 2d 643.) The trial court took
the first view, which opens the door to a claim of dower by
the appellee, who is the surviving widow of the testatrix’s
son. The appellants contend that the second view of the
testatrix’s will is the right one.

Mrs. McComb, the testatrix, died in 1922, survived
by two children, Joel V. McComb and Pearl Moore Roy.
The estate, apparently by common consent, was kept to-
gether and managed by the appellant Pearl Moore Roy,
as administratrix, until after her brother’s death in 1957,
Mrs. Roy then filed her present petition in the probate
court, asserting that the entire estate had vested in her
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as the surviving child of the testatrix and asking for
authority to cenvey all the property to herself. This pe-
tition was resisted by the appellee, Joel V. McComb’s
widow, who seeks to assert her right to dower in her hus-
band S share of his mother § ‘estate.

These are the pertment provisions in the W111 of
Salhe Bryan MeComb: .

“That all the property I own and money in banks
and stocks be equally divided in half to my two children

“If my son J oel V. McComb should die bearing 1o
children of his own the said inherited property must come
back to his sister, ‘Pearle [sic] Moore Roy.’

_¢¢If Pearle Moore Roy should die the said property
goes to her children. equally divided and in case she
leaves no children property goes back to her brother,
Joel V. McComb.”’

In our oplmon the present issue was concluswely
determined in a prior case involving this same will, Ollar
v. Roy, 212 Ark. 682, 207 S. W. 2d 313. In that case the
testatrix’s two children had contracted to sell lands con-
‘§tituting part of their mother’s estate. Pearl Moore Roy
then had one child, the appellant James Roy, while her
brother Joel was childless, as he continued to be until
his death. In the earlier case Ollar, the purchaser, ques-
tioned the sellers’ tltle, contending that they had received
under their mother’s will some estate less than the fee
SImple and were therefore not able to convey a merchant-
able title. In the vendors’ suit for specific performance

we rejected the purchaser s construction of the will and
announced two conclusions concernmg the will of Sallie
Bryan McComb:

First, we held that the first quoted paragraph in
.the will vested an estate in fee in the two children.
.““While the language used by the testatrix in the instant
case is that of a layman, we hold that it was her intent
to create an estate in fee to the appellees 7

_
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Secondly, we held that the other two quoted para-
graphs were to have been effective only if either child
had predeceased the testatrix. ‘‘Applying this rule of
construction to the will in the instant case, we hold the
testatrix meant by the second paragraph above quoted
that had Joel V. McComb died without children prior to
his mother’s death, his share of the estate would have
gone to his sister, Pearl Moore Roy. The same construc-
tion is applicable to the third paragraph. Since the ap-
pellees survived their mother they became vested with
title to the lands in fee simple under the will and can
convey such title to the appellant.”’ '

From the foregoing language in the Ollar case it is
plain that the second and third paragraphs of Mrs. Me-
Comb’s will never became effective, because both the
testatrix’s children survived her. We therefore concluded
in that case that the son and daughter of the testatrix
took the fee simple under the first paragraph of the will.

In the prior case Pearl Moore Roy and her brother
successfully contended that they, having survived their
mother, were vested with the fee simple, to the exclusion
of any possible estate in their own children. Mrs. Roy’
does not ask us to overrule that decision; it is clear that
she could not in good conscience make such a request.
Instead she argues, with much ingenuity, that the effect
of the previous opinion was merely to hold that she and
her brother fogether could convey the fee simple. This
holding, it is urged, does not necessarily defeat her pres-
ent insistence that there was a right of survivorship
upon her brother’s death in 1957.

This contention, when carefully analyzed, will be
seen to attribute two alternative meanings to the second
(and third) paragraph in the will. To uphold the appel-
lants’ argument we should have to construe the second
paragraph as if it read in substance as follows: ‘‘If my
son Joel V. McComb should pre-decease me bearing no
children of his own, the said inherited property must
come back to his sister Pearle Moore Roy ; but if both my
children survive me they will hold the property as joint
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tenants, with a right of survivorship, regardless of
whether they die with or without issue.”” The italicized
clause, although not even remotely resembling any
language actually appearing in the will, is nevertheless
essential to the appellants’ present argument; for if there
was any possibility of a vested or contingent remainder
in Joel’s surviving children, if any, we could not prop-
erly have held in the earlier case that the brother and
sister were in a position to convey a merchantable title
to Ollar in 1948. Without further discussing this con-
tention of the appellants we think it sufficient to say that
we do not see how the suggested interpretation can possi-
bly be drawn from the language of this will.

Finally, the appellants offered parol evidence to show
that when Mrs. McComb executed her will in 1922 she
was suffering from an incurable disease which caused her
death within three weeks and that therefore she must
have known that both of her children would survive her.
This proof is neither competent nor relevant. Extrinsic
evidence is not admissible to show what the testatrix
meant, as distinguished from what the words of the will
express; such evidence is admitted only for the purpose
of showing the meaning of the words selected by the testa-
trix. Piles v. Cline, 197 Ark. 857, 125 S. W. 2d 129.
The appellants’ evidence has no tendency to assist
the court in determining the particular sense in which
Mrs. MecComb employed the simple words in her will.

Affirmed.




