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UNITED INSURANCE Co. oF AMERICA v. WOODARD.
5-2242 : : 339 S. W. 2d 862
Oplmon delivered November 14, 1960.

1. INSURANCE—STRICT CONSTRUCTION OF “RIDERS” TO POLICY.—The
trial court, sitting as a jury, had the right to construe the provi-
sions of “Riders” to insurance policy strictly against the insurer.

2. INSURANCE—‘‘RIDERS” TO POLICY, OPERATION AND EFFECT.——‘Riders”
issued by insurer after insured’s injury, and with knowledge that
insured had not fully recovered, held to be effective prospectively
and not to preclude insured’s recovery for loss of time resulting from
the original injury.

8. INSURANCE—CONSTRUCTION OF POLICY.-—-Insurer contended that in-
sured was not eligible for benefits since his disability was not
“continuous” as required by the terms of the policy. HELD : without
merit.

Appeal from Bradley C1rcu1t Court @G.B. Colvin, Jr.,
Judge; affirmed.

Charles E. Plunkett and J. Bruce Streett, for appel-
lant. '

Paul K. Roberts, for appellee.

PaurL Warp, Associate Justice. This appeal involves
the interpretation of the provisions of an insurance policy
executed by appellant in favor of appellee on November 20,
1956. The provisions of the policy in dispute provide for
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payment of $200 per month for loss of time due to an acci-
dent. Appellee sued appellant for the sum of $400, being
the amount claimed for time lost from August 28, 1958 to
October 28,1958. The trial court, sitting as a jury, found in
favor of appellee and appellant now prosecutes this appeal
for a reversal.

Most of the essential facts were stipulated or are un-
disputed. Appellee, who was engaged as a contractor to
supply pulp wood, suffered an injury to his back while so
engaged on January 11, 1958, he was disabled and unable
to work from that date until March 7,1958, and he was paid
by appellant the sum of $376.66 for the loss of time. On the
latter date appellee tried to resume his regular duties and
worked intermittently until August 28, 1958, when, as he
says, he had to quit work entirely because of the afore-
mentioned injury to his back, and he was unable to work or
at least did not work any more until October 28, 1958. It
is for the loss of this two months time that he seeks to re-
cover $400 under the insurance policy.

In seeking a reversal appellant relies on three des-
ignated points, viz: The court erred in refusing to dismiss
appellee’s complaint ; the court erred in refusing to direct
a verdict in its favor at the conclusion of appellee’s testi-
mony, and ; the court erred in finding in favor of appellee.
On all of these points, all discussed together by appellant,
and from this discussion it appears that it relies on two
principal contentions: ONE; Two ‘‘Riders’’ attached to
the policy on June 1, 1958, preclude recovery. TWO: In
the alternative, the disability (causing the loss of time)
was not continuous as required by the policy.

ONE': It was stipulated by the parties that the insur-
ance policy was in force, subject to all provisions, up to
September 1, 1958. On June 1, 1958, an ‘‘Impairment
Rider’’ was attached to the policy which provides, in ef-
fect, that ‘‘the policy shall not cover disability or loss re-
sulting from or caused by any injury to or disease of the
spine.”’ Also, on June 1, 1958, another ‘‘Rider’’ was like-
wise attached to the policy which reduced payments for
the loss of an eye, arm or limb and certain combinations
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thereof. Both of these ‘‘Riders’’ were signed by appellant
and appellee.

We are unable to agree with appellant’s contention
that these ¢‘Riders’’ precluded appellee from recovering
for loss of time resulting from the original injury. The
trial court, sitting as a jury, had the right to construe the
provisions of these ‘‘Riders’’ strictly against appellant.
See Washington Fire & Marine Insurance Company v.
Hodge, 230 Ark. 42, 320 S. W. 2d 926, and Metropolitan
Life Insurance Company v. Hawley, 210 Ark. 855,198 S. W.
2d 171. Applying this rule of construction to the language
in the ‘“‘Riders’’ it is fairly deducible that they are effec-
tive prospectively and not retroactively. Appellant of
course was aware that appellee had suffered a back injury
on January 11, 1958 at a time when the policy was in full
force and effect; that it had paid appellee for his loss of
time following that injury, and ; it was aware that appellee
had not fully recovered from said injury since he had not
been working regularly up to the time that the ‘‘Riders’’
were attached. If appellant had wanted to make it clear to
appellee that it would not be obligated to pay him for any
more loss of time resulting from the original injury it could
have easily so stated. This it did not do.

TWO: Part I of the policy provides for payments of
stated amounts for the loss of an eye, arm or limb and cer-
tain combinations thereof caused by an accident referred
to throughout the policy as ¢‘such injury.’” Part IV of the
policy reads as follows:

““If ‘such injury’ does not result in any of the
specific losses named in Part One but causes con-
tinuous total disability and total loss of time
within twenty days from the date of the accident
and requires regular and personal attendance by
a licensed physician, surgeon, osteopath or chiro-
practor, other than the Insured, the Company will
pay at the rate of the Monthly Benefit stated in
the Policy Schedule for one day or more from the
first medical treatment so long as the Insured
lives and is so disabled.”’” (Emphasis Supplied)
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The:Policy .Schedule provides for -a monthly benef1t of
$200.

¢ It-was under Part IV of the policy that'appellant paid
appellee for his los8:of ‘timie from January 11th to March
7th, 1958.. It is not seriéusly contended by appellant that
appellee s'loss' of time from August 28th to October 28th,
1958 was not due to the or1g1na1 injury. Nor isit-contended
that appellee was not’ totally disabled and suffered a com-
plete loss of time during that .period.- The record shows
that appellee received medical treatment at a doctor’s: of-
fice on July 28th ‘and 30th; on August 2nd, September
23rd and 25th; and October 10th 20th and 23rd Thus it
appearsthat there was a comphance with all the prov151ons
of the policy.

) It appears to. be appellant s contention, with which we
can not agree, that appellee’s disability was not continuous
because he was able to work intermittently for a period of
time prev1ous to August 28,1958. Such an interpretation'is
clearly ot in acecord w1th the'rule of this court as pre-
viously pointed ouf. The answer to appellant’s contention
is-found in the fact that appellée is not seeking to be paid
for the'time that he was partially disabled and'is only ask-
ing for that period of time during which he was totally
disabled, unable to work and was regularly attended by a
physwlan In view of the above, we think the trial court
clearly interpreted the policy in favor of appellee. The
findings of the court,.sitting as a jury, has the same forcé
and effect as the fmdmgs of a jury. Casteel v. K. Lee Wil-
liams Theatres, Inc., 221 Ark. 935, 256 S. W. 2d 732 and
Stewartv'Hedrzck 205 Ark. 1063 172 S. W 2d 416.

Afflrmed




