456 Burrorp v. UpTON. [232
Burrorb v. UpToN.

5-2112 338 S. W. 2d 929
Opinion delivered September 26, 1960.
[Rehearing denied October 31, 1960]

1. EMINENT DOMAIN — COMPENSATION, CONSTITUTIONAL LAW. — Pri-

vate property may not be damaged or appropriated for any public
use by any agency, whether state or municipal, without just com-
pensation to the individual.

EMINENT DOMAIN — MARKET VALUE, AVAILABILITY OF PROPERTY FOR
USE FOR WHICH CONDEMNED AS ELEMENT OF. — Property’s availa-
bility for general use as a dam site held properly considered as an
element of damages in estimating its market value in condemnation
suit by city for use as a dam site for municipal water supply.
EMINENT DOMAIN — MARKET VALUE — EXCESSIVE OR INADEQUATE
COMPENSATION, WEIGHT AND SUFFICIENCY OF EVIDENCE. — Chancel-
lor’s lunip sum award for the taking of property for purposes of
municipal water reservoir held not contrary to a preponderance of
the evidence either as being excessive, as contended by the city,
or inadequate, as contended by property owners, when viewed in
the light of the highly conflicting evidence with respect to clay
deposits.

EMINENT DOMAIN — ENHANCED VALUE OF LANDS AS RESULT OF TAK-
ING FOR LAKE PURPOSES OF OTHER LANDS, ADMISSIBILITY OF EVIDENCE
WITH RESPECT T0. — Contention of property owners that trial court
erred in rejecting evidence relative to the value of land taken
above the 290 feet elevation level because of its alleged enhanced
value the lake would create, held without merit.

EMINENT DOMAIN — DISCRETION IN EXERCISING POWER OF. — Con-
tention of property owners that city took more land above the 290
feet elevation level than was necessary, held without merit.
EMINENT DOMAIN — DISCRETION IN EXERCISING POWER OF. — Taking
of land below dam site of municipal water supply for protection
of dam, held not an abuse of discretion.
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Appeal from Pulaski Chancery Court, First Divi-
sion; Murray O. Reed, Chancellor ; affirmed on direet and
cross-appeal.

Spiteberg, Bonner, Mitchell & Hays, for appellants.

Carl Langston, Paul B. Pendleton, and Moore,
Chowwing, Mitchell, Hamilton & Burrow, for appellees.

J. Seasory Howut, Associate Justice. This case comes
to this eourt on appeal and cross-appeal from an award
of $113,875.00 to appellees, P. C. Upton and wife for
certain lands condemned by the City of Little Rock for
a dam site and water reservoir known as Lake Mau-
melle. The City acquired 15,000 acres in all for this
project but only 975.4 acres, the property acquired from
the Uptons, is involved in this litigation. The Uptons
contend that the amount of damages awarded to them by
the City was insufficient and the City, on the other hand,
contends that, in effect, it paid them too much damages.

The record reflects that shortly after World War
I1, increased population and industrial growth in the
Little Rock area made it apparent that an additional sup-
ply of water would be needed to supplement the City’s
then supply of water from Lake Winona Reservoir. As
early as 1947 this need became so apparent that the
Little Rock Water Commission employed a firm of engi-
neers to make a study of the possibilities of expanding
existing facilities and to determine additional reservoir
sites that might be available. Several sites were then
considered and a tentative decision was made on another
site (called the Congo site) and some land was acquired
at that site. The Uptons, as early as 1942, purchased
351 acres in the Maumelle site and acquired additional
acreage between 1942 and 1954, prior to the decision of
the Waterworks Commission to locate a reservoir in the
Maumelle area. In 1945 Upton drilled test holes for a
dam position on both sides of the present dam and,
during 1947, impounded about 12 to 15 acres of water
by building an earthen dam, the purpose being to test
the soil under actual reservoir conditions. In 1950 the
Uptons employed Max Mehlburger to make a survey to
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determine the feasibility of creating a lake by a dam
at the approximate location of the Commission’s present
Maumelle Dam. Mehlburger made an extensive study
of the site and concluded that the Maumelle site offered
an opportunity to supply a large quantity of good qual-
ity water for either municipal or industrial purposes.
Three dam sites were suggested in his report, one of
which (the Maumelle site) the Commission later acquired
through condemnation. After Mehlburger concluded his
deductions, Upton began to canvass a number of poten-
tial water users, his idea being to build a reservoir and
sell water to such users. No successful negotiations were
made, however.

Mehlburger was so convinced that the Maumelle
River site was the proper one for the City that he asked
to be relieved of his employment by the Uptons to be
able to present the Maumelle Project on his own to the
Commission. Upton acquiesced in this matter and as
a result, Mehlburger and Mr. LeFever, another Little
Rock engineer, offered to make a report on the Maumelle
site for the Little Rock Waterworks Commission with-
out charge. This offer was accepted by the Commission
without a commitment, and the report of these two engi-
neers to the Commission caused it to consider seriously
for the first time the Maumelle site. Thereafter, after
further consideration, the Commission employed an
independent engineering firm to make a recommendation
of the various sites involved, including the Maumelle
site, and the report of this firm overwhelmingly recom-
mended the Maumelle site. A bond issue was floated by
the Waterworks Commission to finance the project.
About the time construction of the Maumelle Dam was
to be commenced, the property owners within the Mau-
melle area and the Commission had reached no agree-
ment as to the value and extent of the land to be taken.
At the request of the Commission, and in order not to
delay the construction program, the Uptons, on July 5,
1956, granted the Commission permission to take pos-
session of the lands needed for the dam’s construction
and when further negotiations failed to bring about an
agreement on the price of the land, the Commission filed

_
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suit to condemn the land. The trial court, after hearing
voluminous testimony and being favored with extensive
briefs by both parties, awarded a total of $113,875.00 to
the Uptons for the 975.4 acres of land involved here and,
as indicated, both parties have appealed from the decree.
For convenience of discussion, the various contentions
of the parties have been grouped under separate cate-
gories.

The Dam Site: Itisthe rule in this state that private
property may not be damaged or appropriated for any
public use by any agency, whether state or municipal,
without just compensation to the individual. A4rk. Const.
Art. 2, § 22; Ark. State Highway Comm. v. Partain,
192 Ark. 127, 90 S. W. 2d 968. The generally accepted
standard in arriving at just compensation is the fair
market value of the property involved. See Orgel, Valu-
ation under Eminent Domain, § 17; Little Rock Junction
Ry. v. Woodruff, 49 Ark. 381, 5 S. W. 792. The market
value is the value to which the property can best be
put, or value for the best use of the property, and not
necessarily the use to which the property is presently
being put. See Little Rock & F't. Smith Railway Co. v.
McGehee, 41 Ark. 202; Orgel, Valuation Under Eminent
Domain, § 30; Yonts v. Public Service Company of Ark.,
179 Ark. 695, 17 S. W. 2d 886.

In the case at bar it is contended by the Uptons,
and denied by the City of Little Rock, that the highest
and best use of the land involved below the 290’ eleva-
tion was for dam site purposes. The gist of the City’s
argument is that an owner should not be allowed to
value his land for the very purpose for which the City
wishes to condemn the land. In Yonis v. Public Service
Company of Arkansas, supra, a dam was to be built in the
neck of a gorge. The defendant’s land extended some
distance up the gorge and in the valley. This land was
to be used for reservoir purposes. The land owned by
the Yonts was adapted for a dam site across a creek.
The gorge, having almost perpendicular sides, came to
a narrow neck and a creek supplying ample water
flowed through the gorge and through the lands owned
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by the Yonts. There was other evidence that this was
the only suitable place for a dam or reservoir in the
area of Booneville, We there said: ‘“* * * the
owner had the right to obtain the market value of the
land, based upon its availability for the most valuable
purposes for which it can be used, whether so used or
not. In other words, while the testimony of these wit-
nesses as to the value was admissible, the owners in
this case had the right to a judgment for the market
value of the land for a damsite and reservoir, and not
for agricultural purposes. They had the right to have
a judgment for its value based upon its availability as
a damsite and reservoir.”’

Another case is that of Gurdon & Fort Smith Rail-
road Co. v. Vaught, 97 Ark. 234, 133 S. W. 1019. The
railroad built a roadbed through a gap owned by Vaught.
The evidence showed that the defendant’s land was the
only feasible place the railroad could lay its tracks for
the proposed railroad line due to the mountainous ter-
rain. On the measure of damages we said: ¢«* * *
The measure of the compensation which the landowner
is entitled to recover from a railroad company which
has appropriated same for its right-of-way is the market
value of the land so taken., In estimating that market
value it is perfectly competent to consider the avail-
ability and adaptability of the land for the very purpose
for which it is taken by the railroad company as an
element of value which would attract any buyer for that
purpose.’’

‘We conclude that it was proper in the present case
to consider the value of the land as a dam site for the
purposes of condemnation.

Bloating Clay Deposits: Up from the dam site and
forming the bottom of part of the reservoir is a large
acreage of bloating clay from which a lightweight aggre-
gate can be processed and used in the making of building
blocks. It is the contention of the Uptons that this clay
is extremely valuable and the total award is inadequate
because 1t does not reflect the value of these deposits.
On the other hand the City of Little Rock maintains the
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deposits were comparatively worthless when viewed in
the light of other deposits of a similar nature underly-
ing nearly the entire county. Just a sampling of the
testimony will show how hotly disputed the issue was.

Mr. Upton, owner of the property in question, stated
that he thought the clay deposits were worth $2,055,-
000.00 but gave no basis for his opinion. Mr. Bickel, a
man of limited experience in the manufacture of light-
weight aggregate, testifying for the owner, stated he
thought the clay deposits were worth between $754,000.00
if he were representing the buyer and double that figure
if he were representing the seller. Mr. Williams, a man
engaged in the manufacture of lightweight aggregate in
Texas, testifying for the owner, stated he valued the
lands at $900,000.00 but on cross-examination revealed
that he did not know of the presence of other clays in
the county and conceded that the supply might have an
effect upon the price paid for land. The last witness
for the landowner was Mr. Vaughan, a professional
appraiser of extremely wide experience, whose estimate
on the value of the clay deposits was $473,000.00.

The following witnesses appeared for the City of
Little Rock. Mr. McElwaine, a graduate geologist with
many years of experience in locating clay and mineral
materials in Arkansas, testified he had investigated the
Pulaski County area to determine the availability and
supply of bloating clays. On one exhibit alone he showed
the presence of 500,000,000 cubic yards of clay, or a
4,444 year supply at the present rate of consumption
in the State of Arkansas. A second witness, Mr. Willson,
a highly qualified engineer-businessman who has been
in the cement and aggregate business most of his life
and an engineer acting as vice president of Texas Indus-
tries, the largest lightweight aggregate company in the
world, whose company operates some 32 plants in the
United States engaged in the manufacturing of heavy
and lightweight aggregate, ready-mix conerete, concrete
pipe, blocks and related concrete lines, testified that in
all his experience he had never known of land being
purchased for lightweight aggregate purposes other than
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on the basis of the going value of the land; meaning
the price the land is being offered and sold for in the
area without regard to the presence of the clay, — the
reason being the abundance of such a clay in the mid-
western area of the United States.

In view of the highly conflicting testimony which
the chancellor had before him and further in view of
the fact that the award was a lump sum so that we
cannot tell how much consideration the chancellor gave
to the clay deposits in arriving at its value, we cannot
say that the award was against the preponderance of
the evidence either as being excessive, as argued by the
City, or as being inadequate as argued by the Uptons.
Incidentally, for the same reason we cannot say the
chancellor was wrong in fixing the value of the dam site.

Value of Land Taken Above 290" Mark: The Uptons
also contend the trial court erred in rejecting certain
evidence relative to the value of the land taken above
the 290’ level because of its alleged enhanced value the lake
would create. Again we do not agree. The evidence does
not show what amount was allowed for the land taken
above the high water mark, or the 290’ line. The Uptons
further argue that the City condemned and took more land
above the 290’ elevation than was necessary. We think
this contention is without merit. We will not set aside
what constitutes an appropriate taking unless there has
been an abuse of discretion. See State Game & Fish
Comm. v. Hornaday, 219 Ark. 184, 242 S. W. 2d 342;
Woollard v. State Highway Comm., 220 Ark. 731, 249
S. W. 2d 564 and Patterson Orchard Company v. South-

west Arkansas Utilities Corp., 179 Ark. 1029, 18 S. W. 2d
1028, 65 A.L.R. 1446. However, here there is an abundance
of testimony to show there was a necessity to take acreage
above the water mark and along the lake front to pre-
vent pollution of the water from possible sewage affluent
and contamination from any undesirable farming prac-
tices which might be carried on. Also, a preponderance
of the evidence shows that the land taken below the
dam is necessary for protection of the dam. We cannot

_



say from a review of the evidence there was an abuse
of discretion. g

Finding no error, we affirm on both direct and
cross-appeal.




